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SUMMARY

In March 2017, the Rural Health Care Division ("RHCD") of the Universal Service

Administrative Company denied requests for funding submitted under the Rural Health Care

Telecommunications Program ("Telecom Program") on behalf of three rural health care providers

("HCPs"). The RHCD determined that the relationship between ABS Telecom LLC ("ABS"), its

Managing Partner, Gary Speck, and Windstream Communications, LLC ("Windstream") created

a conflict of interest that violated unspecified Commission rules ("Rules") by undermining fair

and open bidding to provide the services for which the HCPs sought funding. Specifically, the

RHCD found that Mr. Speck's dual role as the HCPs' consultant and V/indstream's sales agent or

"channel partner" created the conflict ofinterest.

ABS and Mr. Speck (collectively "ABS") appealed the RHCD's decision to USAC

primarily on the ground that the competitive bidding provisions of $ 54.603 of the Rules, which

specifically apply to Telecom Program participants, neither required fair and open competitive

bidding nor prohibited Mr. Speck's dual role. V/indstream also appealed, but did not serve its

appeal papers ("V/indstream Appeal") on ABS. When ABS asked the RHCD for the V/indstream

Appeal, it was told that it could only request the document from V/indstream or submit a Freedom

of Information Act (FOIA) request.

ABS filed an FOIA request and finally obtained a redacted version of the Windstream

Appeal in September 2017. ABS leamed that Windstream had attempted to make ABS solely

liable for any violation of the competitive bidding requirements by misrepresenting that it was

unaware that Mr. Speck was a consultant for the HCPs. By so doing, Windstream an initiated a

restricted proceeding under the Commission's ex parte rules.

ABS responded to the redacted version of the Windstream Appeal by producing

1V



declarations that established not only that Windstream knew right from the beginning that Mr.

Speck would be a consultant for the HCPs, but that V/indstream's legal department approved of

the arrangement before Windstream entered into a "channel partner agreement" with ABS in

March 2011.

While the appeals were pending before USAC, the Commission conhrmed that there were

no fair and open competitive bidding requirements in the Telecom Program, when it issued a

Notice of Proposed Rulemaking in WC Docket No. 17-310 ("Docket 17-310") that called for the

adoption of such requirements. In particular, the Commission proposed to amend $ 54.603 to

require fair and open competitive bidding in the Telecom Program, and to prohibit a person having

a sales commission affangement with a bidding service provider from serving as a consultant or a

point of contact for an HCP. Nevertheless, USAC proceeded to issue three separate decisions on

the same day upholding its RHCD. Although all three decisions included identical findings and

conclusions, USAC refused to give ABS copies of the decisions on the V/indstream Appeal and a

companion appeal.

USAC admitted that the HCPs' funding requests were not denied based on a violation of

any Rule, but rather were based on a violation of the fair and open competitive bidding

requirements which USAC claimed applied to Telecom Program participants. Although it also

conceded that such requirements have yet to be codified in Telecom Program Rules, USAC

claimed that in Docket 17-310 the Commission was merely codifying the fair and open standard

for the Telecom Program.

USAC effectively held that ABS engaged in conduct that would violate a Telecom Program

Rule if committed after the Commission adopts a rule that is the same or substantially similar to

the $ 54.603 that it is currently is proposing. ABS is challenging USAC's premature enforcement
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of the Commission's proposed rule. Because existing $ 54.603 of the Telecom Program Rules is

a legislative rule that cannot be materially changed absent a notice-and-comment rulemaking that

comports with the Administrative Procedure Act ("APA"), and since the Commission declined to

add fair and open competitive bidding requirements to the Telecom Program Rules in a 2012

rulemaking decision, the enforcement of those requirements now would circumvent and

undermine the notice-and-comments requirements of the APA.

Moreover, because the Commission can only enforce its proposed fair and open

competitive bidding requirements prospectively if and when they have been adopted and become

effective, USAC certainly cannot enforce fair and open competitive requirements against Telecom

Program participants now. For that reason, the Commission should reverse the USAC Decision.

ABS asks the Commission to ovemrle precedent that encouraged USAC to withhold

documentary evidence and its decisions in the adjudication below under the guise of FOIA.

Congress never authorized the Commission either to establish USAC or to subdelegate authority

to USAC. USAC cannot invoke FOIA because it is not a federal agency.

The Commission is asked to remedy the USAC's violations of ABS' due process rights, its

refusal to abide by the ex parte rules, and its failure to address evidence that Windstream violated

$ 1.17 of the Rules by making false statements in the Windstream Appeal without a reasonable

basis for believing that the statements were coffect and not misleading.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

ABS TELECOM LLC and GARY SPECK CC Docket No. 02-60

Request for Review of Decision of
Universal Service Administrator

REOUEST FOR REVIEW

ABS Telecom LLC ("ABS") and its Managing Partner, Gary Speck, by their attorney and

pursuant to $$ 54.719(b) and 54.720(a) of the Commission's rules ("Rules"), hereby request that

the Commission review and reverse the decision of the Universal Service Administrative Company

("USAC"¡I denying the appeal filed by ABS and Mr. Speck (collectively "ABS") with respect to

a decision of USAC's Rural Health Care Division ("RHCD") that denied requests for funding

submitted under the Rural Health Care Telecommunications Program (ooTelecom Program") on

behalf of rural health care providers ("HCPs"): The Burke Center - V/est Austin Street ("Burke"),

Trinity Valley Community College ("Trinity"), and The University of Texas Health Sciences

Center at Tyler ("UTHSCT") on behalf of the East Texas Interactive Healthcare Network

("ETIHN") - Andrews Center ("Andrews").2

STANDING

The RHCD initially determined that the relationship between Mr. Speck and V/indstream

Communications, LLC ("Windstream") created a conflict of interest that violated the Rules by

I See Letter from USAC to Russell D. Lukas & Jeffrey A. Mitchell (June 29, 2018) ("USAC Decision").
The USAC Decision is attached as Exhibit l.
2 See Email from RHC-Assist to Gary Speck (Mar. 13, 2017) ("Denial Notice"); Letter from Craig Davis
to Darlene Flournoy & Zachery Mungeer (Mar. 13, 2017) ("Further Explanation").

)
)
)
)
)
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undermining fair and open bidding to provide the services for which the HCPs sought funding.3

The RHCD's finding that ABS was involved in conduct that violated the Rules severely damaged

ABS' professional reputation in northeast Texas where it does business.a That reputational injury

made ABS an aggrieved party with standing to ask USAC to review the RHCD's decision. See

47 C.F.R. $ sa.71e(a) (2017).

Unsurprisingly, considering that the USAC Decision was apparently issued by the RHCD,S

USAC found that Mr. Speck's o'dual role" as a consultant for the HCPs and as a oochannel partner"

for V/indstream created a conflict of interest that tainted the competitive bidding that resulted in

the selection of Windstream as the HCPs' service provider. USAC Decision at 9. USAC denied

the ABS Appeal, specifically because it found that the competitive bidding'.was not fair and open,

in violation of the FCC's rules and requirements." Id. USAC's action made ABS an "aggrieved"

party with standing to seek Commission review. 47 C.F.R. g 54.719(b) (2017).

The infliction of reputational injury in a USAC enforcement proceeding justifies the

invocation of procedural safeguards under the Due Process Clause of the Fifth Amendment. ,See

FCC v. Fox Television Stations, únc.,132 S. Ct.2307,2318-19 (2012). The fact that ABS suffered

such injury at the hands of USAC in this proceeding affords it standing to seek relief from USAC's

due process violations.

3 See Letier from Russell D. Lukas & Jeffrey A. Mitchell to USAC at l-2 (May l2,2}l7) ("ABS Appeal").
The ABS Appeal is incorporated herein by this reference.

a See Declaration of Gary H. Speck at 8 (fl 23) (May 10,2017). Mr. Speck's declaration is attached hereto
as Exhibit 2. It was submitted to USAC as Attachment 3 to the ABS Appeal.
5 The USAC Decision was in the form of a letter under the RHCD's letterhead. See Ex. I at l. It was
transmitted to undersigned counsel by Ms. Lisa Pilgrim, a Senior Program Analyst of Program Risk and
Compliance for the Rural Health Care Program ("RHC Program"). Ms. Pilgrim described the USAC
Decision as the "Rural Health Care Division's decision." Email from Lisa Pilgrim to Russell D. Lukas &
Jeffrey A. Mitchell at I (June 29,2018).
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QUESTIONS PRESENTED FOR REVIEW

ABS presents the following questions of law for de novo review by the Commission

pursuant to $ 54.723(b) of the Rules:

(1) Whether the HCPs and ABS were only subject to the competitive bidding and
certification requirements applicable to participants in the Telecom Program under

$ 54.603 of the Rules, see USAC Decision at 5;

(2) Whether USAC can deny requests for funding under the Telecom Program for
conduct that allegedly violated oofair and open competitive bidding requirements,"
but did not violate the competitive bidding requirements of $ 54.603 of the Rules
that apply to participants in the Telecom Program, id. at 5;

(3) V/hether USAC can withhold documents or documentary evidence pursuant to the
Freedom of Information Act ("FOIA"), when it is not a federal agency;

(4) Whether USAC's review of the RHCD's denial of the HCPs' funding requests
constituted a contested "licensing" case under the Administrative Procedure Act
(.'APA"), see 5 U.S.C. $ 551(8), or a "restricted proceeding" under $ 1.1208 of the
Rules, 47 C.F.R. $ 1.1208 (2017); and

(5) Whether USAC deprived ABS of its due process rights to have access to
documentary evidence in the administrative record and to participate as a party to
an adjudicatory proceeding in which its protected interests were at stake.

STATEMENT OF MATERIAL FACTS

A. Regulatory Background

The Universal Service Fund ("USF" or "Fund") supports several universal service support

mechanisms that are regulated under different subparts of Part 54 of the Rules. These include

Universal Service Support for Schools and Libraries ("E-rate Program"), which is governed by

Subpart F of Part 54.6 Universal Service Support for Health Care Providers ("RHC Program") is

subject to Subpart G.7 The RHC Program includes the Telecom Program and the Healthcare

Connect Fund ("HCF"). Rule $$ 54.600 through 54.602 and $$ 54.671 through 54.680 apply to

6 See 47 C.F.R. $$ 54.500-5 4523 (2017) ("E-rate Rules")
7 See id. $$ 54.600-54.680.
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both the Telecom Program and the HCF. But $$ 54.603 through 54.625 only apply to the Telecom

Program,s and $$ 54.630 through 54.649 govern only the HCF.e

In 1997, the Commission created the E-rate Program and the RHC Program as part of its

implementation of the Telecommunications Act of 1996 ("1996 Act"). See Federal-State Board

on Universal Service, I2FCC Rcd 8776, 8780 (1997) ("First USF R&O").10 The Subpart G Rules

that the Commission adopted in 1997 have essentially become the Telecom Program Rules of

today.rr The Commission promulgated a single Subpart G Rule that addressed competitive

bidding. The initial version of $ 54.603(a) of the Telecom Program Rules provided as follows:

Competitive bidding requiremenl. To select the telecommunications carriers that
will provide services eligible for universal service support to it under this subpart

[G], each eligible [HCP] shall participate in a competitive bidding process pursuant
to the requirements established in this subpart and any additional and applicable
state, local, or other procurement requirements.12

The Commission also adopted a competitive bidding requirement for the E-rate Program.

The 1997 version of $ 54.504(a) of the E-rate Rules was as perfunctory as g 54.603(a) of the

Telecom Rules. It read:

8 See id. $$ 54.603-5 4.625 ("Telecom Program Rules"); see id. $ 5a.602(a) ("Rural IHCPs] may request
support for the difference, if any, between the urban and rural rates for telecommunications services, subject
to the provisions and limitations set forth in [$$] 54.600 through 54.625 and [$$] 54.671through 54.680.
This support is referred to as the '[Telecom] Program"').
e See id. $$ 54.630-5 4.649 (*HCF Rules"); see id. $ 54.602(b) ("Eligible [HCPs] may request support for
eligible services, equipment, and infrastructure, subject to the provisions and limitations set forth in [$$]
54.600 through 54.602 and [$$] 54.630 through 54.680. This support is referred to as the "[HCF]").
r0 The First USF R&O was one of the "trilogy of actions" that the Commission took to achieve the 1996
Act's goal of establishing a "pro-competitive, de-regulatory national policy framework designed to
accelerate rapidly private sector deployment of advanced telecommunications and information technologies
and services to all Americans by opening up all telecommunications markets to competition." 12 FCC Rcd
at 8781 (quoting H.R. Rep. No. 104-458, at | (1996)). Consistent with Congress' "pro-competitive, de-
regulatory" goal, the Commission fostered competition from non-telecommunications carriers and
encouraged them to provide services to schools and libraries and HCPs. See id. at 8794 (n2Ð,8797 (ff7}
tt Compare 47 C.F.R. $$ 54.601-54.623 (1997)with 47 C.F.R. $$ 54.603-54.625 (2017). See also First
USF R&O,12FCC Rcd at 9345-53 ($$ 54.601-54.623).

12 47 C.F.R. $ 603(a) (1997). See First USF R&O,12 FCC Rcd at 9347 ($ 5a.603(a)).
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Competitive bidding requirement. All eligible schools, libraries, and consortia
including those entities shall participate in a competitive bidding process, pursuant
to the requirements established in this subpart [F], but this requirement shall not
preempt state or local competitive bidding requirements.13

The First USF R&O included the Commission's determination that "a competitive bidding

requirement was necessary to 'help minimizethe support required by ensuring that rural HCPs are

aware of cost-effective alternatives' and 'ensure that the [USF] fund is used wisely and

efficiently."' Rural Health Care Support Mechanism,2T FCC Rcd 16678,16778 fl229) (2012)

(*RHC Reþrm R&O") (footnotes and citations omitted). Apparently, the Telecom Program's

competitive bidding rule was adopted in part "to encourage competitive neutrality and foster

competition." First USF R&O, 12 FCC Rcd at 9134 (I 689). Consistent with the deregulatory

policy of the 7996 Act, the Commission placed the burden of complying with the competitive

bidding rule entirely on HCPs.ta

The competitive bidding and certification provisions of $ 54.603 of the Telecom Program

that the Commission adopted in 1997 have remained virtually unchanged until today.ls Not so

with respect to the E-rate Program's competitive bidding rule.

The notion that $ 54.504 and $ 54.511 of the E-rate Rules were intended to promote'oafair

and open competitive bidding process" first surfaced in May 2000. MasterMind Internet Services,

Inc., 16 FCC Rcd 4028, 4029 62) (2000). However, it took the Commission l0 years to amend

$ 54.503 "to codify the existing requirement that the E-rate competitive bidding process be fair

and open." Schools and Libraries Universal Service Support Mechanism,25 FCC Rcd 18762,

t3 47 C.F.R $ 5a.50a(a) (1997). See First USF R&O, L}FCC Rcd 9338 ($ 5a.50a(a)).

\a See 47 C.F.R. S 54.603(a), (bXl), (bX4) (1997).

ls Compare id. ç 54.603 with47 C.F.R. $ 54.603 (2017). In 2003, rhe FCC amended $ 54.603 by replacing
the term "Rural Health Care Corporation" in subsections (b)(l), (bX2), (bX3), (bX4), and (b)(5) with "Rural
Health Care Division." Rural Health Care Support Mechanism, 18 FCC Ftcd 24566,24586 ($ 54.603)
(2003) (*2003 RHC R&O").
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18798 (1Ì 85) (2010) (*Sixth E-rate R&O"¡.te In order to "improve safeguards against waste, fraud

and abuse,"l7 the Commission promulgated a new $ 54.503 of the E-rate Rules that spelled out the

"types of conduct [that] are necessary to satisfy a fair and open competitive bidding requirement."

Id.atI8l99(T86).Seeid.at18816-20($54.503). New$54.503(a)providedinpertinentpartas

follows:

... All entities participating in the schools and libraries universal service support
program must conductafair and open competitive bidding process, consistent with
all requirements set forth in this subpart.

(Note: The following is an illustrative list of activities or behaviors that would not
result in a fair and open competitive bidding process: the applicant for supported
services has a relationship with a service provider that would unfairly influence the
outcome of a competition or would furnish the service provider with inside
information; .... a service provider representative is listed as the FCC Form 470
contact person and allows that service provider to participate in the competitive
bidding process; . ... [and] an applicant employee with a role in the service provider
selection process also has an ownership interest in the service provider seeking to
participate in the competitive bidding process . ...)t*

The Commission's "comprehensive reform" of the RHC Program in December 20121e

included several "measures to help prevent waste, fraud and abuse." RHC Reþrm R&O,27 FCC

Rcd at 16698 (T 41). Among such measures were the sweeping competitive bidding requirements

of $ 54.642 of the HCF Rules, which subjected "eligible service providers"20 or "eligible

16 "Although numerous Commission orders already make clear that, to comply with the Commission's
competitive bidding process requirements, applicants and service providers must conduct and participate in
a fair and open competitive bidding process, we find that codification of this requirement is warranted."
Sixth E-rate R&O,25 FCC Rcd at 18798-99 ('lT 85). To support that claim, the Commission only cited
Ysleta Independent School District,lS FCC Rcd 26406 (2003). See id. at 18799 n.244. ln Ysleta,the
Commission concluded that the type of procurement practiced by the schools violated $ 5a.50a(a) of the E-
rate Rules, because it effectively eliminated competitive bidding for the products and services eligible for
discounts under the E-rate Program.

t7 Sixth E-rate R&O, 25 FCC Rcd at 15764 (n q.
18 Id. at I B8 r 6 (g 5a.5 03(a)).

te RHC Reþrm R&.O,27 FCC Rcd at 16683 (T 10).

20 Id. at16765 (I 194).
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vendors"2r to competitive bidding requirements for the first time.22 In particular, ç 54.642(b) sets

forth the requirements for a'ofair and open" competitive bidding process, which included:

All entities participating in the HCF must conduct a fair and open competitive bidding
process, consistent with all applicable requirements. See 47 C.F.R. $ 54.642(bX1)
(2017).

Vendors who intend to bid to provide supported services, equipment, or facilities to a
HCP may not simultaneously help the HCP choose a winning bid. See id. Ç

s4.642(b)(2).

Any vendor who submits a bid, and any individual or entity that has a financial interest
in such a vendor, is prohibited from: preparing, signing or submitting an applicant's
request for services, see id. ç 54.642(bXZXi); serving as the point of contact on behalf
of the applicant, see id. ç 54.642(bX2Xii); being involved in setting bid evaluation
criteria, see id. 5 54.642(b)(2)(iii); or participating in the bid evaluation or vendor
selection process. See id. S 54.642(b)(2)(iv).

o All potential bidders must have access to the same information and must be treated in
the same manner. See id. $ 54.642(bX3).

The Commission issued its ¡?.É1C Reform R&O more than two years after it had reformed

the E-rate Program by its Sixth E-rate R&O. Although it considered the safeguards it adopted for

the E-rate Program,23 the Commission adopted a "fair and open" competitive bidding rule for the

HCF that was substantially different from $ 5a.503(a) of the E-rate Rules.2a

The RHC Reþrm R&O promulgated many changes to the Telecom Program Rules. ,See

27FCC Rcdat 16867-72 ($$ 54.603-54.625). V/ithrespectto $ 54.603 of theTelecomProgram

Rules, the Commission changed its heading from "Competitive bidding" to "Competitive bidding

and certification requirements."2s It amended the competitive bidding provision of $ 54.603(a) by

2t See id. at 16880 ($ 5a.6a0(a).
22 See id. at 16881 ($ 54.642(b)(l)). 

^See 
also id. at 16778 (T 230) ("all entities participating in the [HCF]

must conduct a fair and open competitive bidding process prior to submitting a request for funding").
23 See id. at16779 nn.590-594,596.
2a Compare 47 C.F.R. $ 54.642(b) (2017)with id. g 5a.503(a).

2s Compare RHC Reþrm R&O,27 FCC Rcd at 16867 ($ 54.603) with First USF R6r.O, 12 FCC Rcd at

7
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substituting "the Telecommunications Program" and "this section" for "this subpart."26 The

Commission also changed the heading of $ 54.603(b) from "Posting of requests for service" to

"Posting of FCC Form 465" ("Form 465'¡zt And it amended $ 54.603(b)(1) to read:

An eligible [HCP] seeking to receive telecommunications services eligible for
universal service support under the [Telecom] Program shall submit a completed
... Form 465 to the Administrator. [The] Form 465 shall be signed by the person
authorized to order telecommunications services for the [HCP] and shall include,
at a minimum, that person's certification under oath that:

(i) The requester is a public or non-profit entity that falls within one of the seven
categories set forth in the definition of [HCP], listed in $5a.600(a);

(ii) The requester is physically located in a rural area;

(iii) fReserved]28

Conspicuously missing from the changes to the Telecom Program Rules promulgated by

the RHC Reform R&.-O was a rule comparable to the'ofair and open" competitive bidding rule that

the Commission adopted for the HCF. In a footnote to the RHC Reform Order, the Commission

stated that it "expect[ed] to address potential reforms to the fTelecom] Program at a future date."2e

In the very brief section on Telecom Program reform, the Commission explained:

For the time being, we maintain the current [Telecom] Program, which funds the
difference between the rural rate for telecommunications services and the rate paid
for comparable services in urban areas.... [W]e expect significant migration of
HCPs out of the [Telecom] Program and into the [HCF] over time.

... As the new [HCF] is implemented, we expect to consider whether the fTelecom]
Program remains necessary, and if so whether reforms to the program are
appropriate to ensure that any continuing support under that program is provided in

9347 (ç s4.603).

26 Compare kHC Reþrm R&O,27 FCC Rcd at 16867 ($ 5a.603(a))with First USF R&O, 12 FCC Rcd at
e347 (ç s4.603(a).
27 Compare RHC Reþrm R&O,27 FCC Rcd at 16867 ($ 54.603(b))with First USF R&O, 12 FCC Rcd at
e347 ($ s4.603(b).
28 RIIC Reþrm R&O,27 FCC Rcd at 16867 ($ 54.603(bX1).
2e Id. at 16751 n.433. See id. at 16807 n346 ("We decline to extend this policy frelating to site and service
substitutionl to the [Telecom] Program in this proceeding, which did not propose such policy changes for
that program. \ile may consider adopting such changes for that program in the future, if they work well in
the [HCF]").
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a cost-effective manner.... Such reforms could include changes to ensure subsidies
provided under the program are set at appropriate levels, to provide greater
incentives for cost-efficient purchasing by program participants, and to reduce the
administrative costs of the program, both to participants and to USAC.

In the meantime, the current [Telecom] Program rules and procedures will
continue to apply. In addition, because we view our health care universal service
programs as accomplishing the same overarching goals, we make the performance
goals and measures adopted in this Order applicable in the [Telecom] Program as
well as to the [HCF].30

Finally, in its ìR,FIC Reþrm R&O, the Commission erected a regulatory framework that

shielded the Telecom Program Rules from its new HCF Rules. It adopted a new S 54.602,which

provides in part as follows:

(a) Telecommunications Program. Rural IHCPs] may request support for the
difference, if any, between the urban and rural rates for telecommunications
services, subject to the provisions and limitations set forth in [$$] 54.600 through
54.625 and t$$l 54.671 through 54.680. This support is referred to as
the "Telecommunications Program. "
(b) Healthcare Connect Fund. Eligible [HCPs] may request support for eligible
services, equipment, and infrastructure, subject to the provisions and limitations set
forth in [$$] 54.600 through 54.602 and [$$] 54.630 through 54.680. This support
is referred to as the o'Healthcare Connect Fund."3l

B. TheHCPs

The Northeast Texas Consortium ("NETnet") obtains broadband network facilities for its

members to deliver video-conferencing capabilities for training, educational, and healthcare

delivery purposes as well as data capabilities for information access and resource sharing.32

NETnet supports ETIHN, which provides connectivity between medical healthcare centers and

healthcare education institutions in East Texas, including Burke, Trinity, and Andrews.33

30 Id. at 16815 fl342).
3t RHC Reform R&.O,27 FCC Rcd at 16886 ($ 5a.602);47 C.F.R. $ 54.602 (2013).

32,See UTHSCT, Request for Review, CC Docket No. 02-60, at 3 (May 12,2017) ("UTHSCT Request").

33 See id. ETIHN described itself as a voluntary collaboration of seven HCPs that serve 50 rural northeast
Texas counties. See Ex.2 at (l5). Trinity, Burke, Andrews, and UTHSCT were members of ETIHN. ,See
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UTHSCT serves as the fiscal agent for and provides facilities and staffing for NETnet

administration.3a ABS' main contacts with ETIHN were with its Director, Dr. Mickey Slimp, and

its Coordinator, Darlene Flournoy.3s

In 2010, ETIHN needed telecommunications facilities and services to deploy a network

linking HCPs in northeast Texas.36 It had been searching unsuccessfully for telecommunications

service providers willing to provide the point-to-point data services that the HCPs needed.37 The

problem was that the HCPs operated in sparsely-populated, widely-dispersed areas that would be

too expensive and extremely difficult to serve.38

ABS advised ETIHN that the HCPs should consider applying for USF support under the

Telecom Program.3e ABS was subsequently retained to provide consulting services to ETIHN and

the HCPs that would include: (a) identification of potential service providers; (b) general advice

and guidance about the Telecom Program; (c) formulation of requests for proposals; (d)

preparation and certification of the necessary Form 465s; and (e) assistance in the bid evaluation

process.4o

C. The Channel Partner Asreement

Charles Bates was employed as a "Channel Sales Manager" for Windstream from

September 2010 through December 20l4.at In February 2011, Mr. Bates called Mr. Speck to

id.

34 

^9ee 
UTHSCT Request at 4.

35 ,Søe Ex. 2 at2 (lf5).
36 See íd. (fl6).
37 See id. at 3 (!lS).
38 See id. at 2-a (flT6-8).

3e See id. at a (fl 9).

ao See id.

at SeeDeclaration of Charles Bates at I (T 1) (Sept. 12, 2017). Mr. Bates' declaration is attached as Exhibit
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interest him in becoming a Windstream 'ochannel partner."42 In the course of their conversation,

Mr. Speck mentioned a potential project for ETIHN that would involve providing

telecommunications facilities for the HCPs.a3 Mr. Speck asked Mr. Bates if Windstream would

be interested in bidding on the project under the Telecom Program.aa

In subsequent conversations and emails, Mr. Speck informed Mr. Bates that: (1) ABS

would act as a consultant for the HCPs; (2) the HCPs would be seeking funding under the Telecom

Program; (3) he would be hling documents, including the Forms 465, onbehalf of the HCPs; (4)

in the open bidding process, he would be accepting bids from any service provider interested in

participating in the ETIHN project; and (5) Windstream would not win the business unless it would

provide the service at the lowest price.as

Mr. Speck asked Mr. Bates to obtain the approval of his superiors and Windstream's legal

department to move forward with the ETIHN project through Windstream's Channel Program.a6

In February 2011, Mr. Bates spoke with his supervisor Michelle Kadlacek, Windstream's

Assistant Vice President ("AVP") of Indirect Sales, about the ETIHN project. Mr. Bates and Ms.

3 . It was submitted to USAC on Septemb er 2l , 2017 . See LeTter from Russell D. Lukas to USAC at Ex. 3
(Sept. 21, 2017) ("ABS Response"). In an email sent to Mr. Speck on March 1,2011, Mr. Bates identified
himself as Windstream's "District Dealer Manager." SeeDeclaration of Gary H. Speck, Ex.4 at7 (Attach.
A) (Sept. 20,2017). Mr. Speck's September 20,2017 declaration is attached as Exhibit 4. It was submitted
to USAC as Exhibit 4 to the ABS Response.

a2 ,le¿ ABS Response, Ex. 3 at I (I 1); Ex.4 at2 (I 5). Attached hereto as Exhibit 5 is a copy of the Dealer
Agreement that Windstream and ABS entered into on or about March 15, 201 1. See Windstream, Request
for Review, WC Docket No. 02-60, at 4 (Aug. 23,2018) ("Windstream Request"). Windstream refers to
the Dealer Agreement as a "channel partner agreement." Id. It appears that ABS was initially called by
Mr. Bates. SeeEx.S at 15.

43,See ABS Response, Ex. 3 at l-2 (T 3); Ex.4 at2 ('lT5).

aa See id., Ex. 3 at 2 6 Ð; Ex. 4 at 2 (tl 5).

as See id., Ex. 3 at 2 6 Ð; Ex. 4 at 2 (1TT 5, 6).

a6 See id., Ex. 3 at 2 6 Ð; Ex. 4 at 2 q q, On February 28, 2011, Mr. Speck sent an email to Mr. Bates
with the subject line, "Charles as the fa]ttorney completes the review we have a project that needs attention."
Id.,Ex.4 at7 (Attach. A).
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Kadlacek contacted an attorney in Windstream's legal department, who was designated to handle

USAC issues, and explained the ETIHN opportunity and ABS' involvement. They informed

V/indstream's attomey that ABS would be serving as a consultant for the HCPs and, in that

capacity,would be filing the documents with USAC on behalf of the HCPs.aT

After responding to questions from Windstream's legal department, Mr. Bates and Ms.

Kadlacek were given their authorizationto proceed to bid on the ETIHN project.a8 In early March

201I, Mr. Bates informed Mr. Speck that Windstream's legal department had approved the

project.ae

On or about March 7,2011, Mr. Speck signed Windstream's Dealer Agreement, or channel

partner agreement, on behalf of ABS. On March 8, 201 1, he signed, Exhibits A and B to the

agreement; he acknowledged that he read and understood Windstream's slamming prevention

policies;50 and he signed Windstream's "Vendor Intake Form."Sl

Windstream entered into the channel partner agreement with ABS on or about March 15,

20ll.s2 When it entered into the agreement, Windstream was aware that ABS was a consultant

for the HCPs.s3

D. The Comoetiti ve Biddine

On or about May 5, 201I, Mr. Bates was informed by Mr. Speck that he had filed the initial

a7 See id., Ex. 3 at 2-3 (T 5).

a8 See id. at 3 (fl 5).

ae See id,Ex.4 at2 fl7).
50 "slamming" is the illegal practice of switching a consumer's traditional wireline telephone company for
local, local toll, or long distance service without permission.

s1 See infra Ex. 5 at 7-10,12,14.
52 ,See AB S Response, Ex. 4 at 2 fl 7); Windstream Appeal at 4 .

53 ,See ABS Response, Ex. 3 at ß 61 5, 6), a (fl 10); Ex.4 at2 ff[n6,7).
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Form 465 for the ETIHN project. Mr. Speck gave Mr. Bates the HCP and Form 465 numbers so

that Windstream could confirm that the open bid window had opened and could track the Form

465.s4

In June 20II, Windstream's legal department began direct contract negotiations with Dr.

Slimp, ETIHN's Director, and the attorneys representing the HCPs. The first set of the contracts

for the HCPs were signed nine months later on March 79,2012.ss

On December 13, 2011, Mr. Bates and Ms. Kadlacek traveled to Tyler, Texas, to meet with

Dr. Slimp and Mr. Speck. During that meeting, Mr. Speck informed Dr. Slimp that ABS would be

compensated by Windstream as its channel partner.s6

Mr. Speck notified ABS' Windstream channel manager (initially Mr. Bates, and

subsequently Zachary Mungeer) by telephone or email when he submitted a Form 465 for one of

the HCPs so that Windstream could obtain the form from the RHCD website and consider bidding

on the project.5T The channel manager was directly informed that ABS was initiating the open bid

period with the Form 465 in its role as consultant for the HCP.58

Prior to each competitive bid process, ABS and the HCP solicited interest in bidding from

all carriers that had the capacity to provide the services that the HCP was considering to determine

if there was a viable service solution.se These carriers included, inter alia, ACC Business, Zayo

5a See id., Ex. 3 at 3 (ll7); Ex.4 at 3 (T l0).
ss See id., Ex. 3 at 3 (T S); Ex. 4 at 4 ffi 12).

56 See id., Ex. 3 at 3 (T 9); Ex. 4 at 3 (ll 1l).
57 In December2}l4,Windstream's SeniorChannel Manager,Zachary Mungeer, took over from Mr. Bates.
See id,Ex.4 at 2 (I5), 12 (Attach. E).

s8 See id., Ex. 3 at a ((l|l l1); Ex.4 at4 (11 l3).
5e See id.,Ex.2 at 7 (T l8).
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Group, Nitel, Suddenlink Business, and Windstream.60

ABS had non-exclusive agreements with all the telecommunications carriers, co-ops, and

cable companies that served northeast Texas, under which ABS would receive commissions for

identifying and bringing a new business customer to the carriers.6l ABS did not stand to benefit

from the selection of any particular service provider, since it would be compensated by any service

provider selected by the HCP.62

During each competitive bid process, ABS provided exactly the same information to each

potential service provider, and it responded in a timely manner to any follow-up questions from

potential bidders.63 ABS never did anything to discourage or prevent a potential service provider

from submitting a bid. Nor did it do anything that could have discouraged or prevented a service

provider from bidding.6a

ABS was not called upon to take part in a bid evaluation and selection process, because

Windstream was the only service provider that submitted bids in response to the Forms 465 for the

Burke, Trinity, and Andrews projects.65 If a competing service provider had tendered a lower bid

than Windstream's, such a bidder would have been selected by the HCP.66

E. The RHCD Decision

On March 13,2017, the RHCD emailed the Denial Notice to Burke, Trinity, and UTHSCT

60 See id.

6t See id. at 5 (fl I l).
62 See id.

63 See id. at 7 (f l9).
6a See id.

65 See id.,Ex.4 at 5 ('ll 16); UTHSCT Request at6. A number of prospective bidders responded to the
Forms 465 submitted by ABS by requesting additional information regarding the projects. See id. at 4.
However, only Windstream ended up submitting bids. See id. at6.
66 SeeEx.2atT (120).
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informing them that USAC was unable to provide support, because the HCPs' selection of

Windstream as their service provider was not the result of a "fair and open competitive bidding

process" in violation of the Rules.67 For a "more detailed explanation of the reason for the denial"

of funding, the RHCD referred the parties to the Further Explanation, which was attached to the

Denial Notice.68

The Further Explanation was an 18-page letter from Mr. Craig Davis of the RHCD to Ms.

Flournoy and Mr. Mungeer.6e The Further Explanation included the following findings and

conclusions:

FCC rules require HCPs to competitively bid the requested services and select the
most cost-effective method of providing the requested service. The FCC also
requires that the competitive bidding process be fair and open, and that it not be
compromised because of improper conduct by the HCP, service provider, or both
parties. This means that all potential bidders and service providers must have
access to the same information and must be treated in the same manner throughout
the procurement process. In the instant matter, ... fthe RHCD] concludes that the
relationship between Windstream and Mr. Gary Speck, the party who both filed the
.. . Forms 465 on behalf of the HCPs and whose employer (i.e, ABS .. .) was listed
as a vendor on at least one of the HCPs' service agreements with Windstream,
created a conflict of interest that undermined the competitive bidding process for
all FRNs at issue in violation of the FCC's rules.[to]

¡1.*{.**

Based on the record and application of FCC precedent, fthe RHCD] finds that Mr.
Speck's role as the contact person listed on the ... Forms 465 and affiliation with
V/indstream undermined fair and open competitive bidding for all FRNs.... Indeed,
it is precisely this type of relationship between an HCP's contact person and a
service provider that is prohibited by the FCC's rules given the contact person's
ability to influence an HCP's competitive bidding process by controlling the
dissemination of information and potentially discouraging prospective bidders from
submitting bids or excluding them from the process altogether. Accordingly, [the
RHCDI deems the ... Forms 465 defective and denies all funding requests arising

67 ABS Appeal, Attach. 1 at l. The Denial Notice was also emailed to ABS, Mr. Speck, CFT Filings LLC
("CFT"), and Windstream at e-rate@windstream.com. See id.

68 Id.
6e See id., Attach.2.

70 Id., Attach.2 at 6 (footnotes omitted).
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from these forms ....71

F. The Appeal Proceeding

The RHCD disclosed that the record upon which it based its finding that Mr. Speck engaged

in prohibited conduct consisted of 'oinformation and documentation" that it had been provided."72

Seven documents were cited in the Further Explanation.T3 On April 27, 2017, the undersigned

asked the RHCD for copies of the documents cited in the Further Explanation, as well as any other

documents that were provided by Windstream in response to requests for information about its

costs and how it determined urban and rural rates.14 Counsel also made the following request:

Whether or not the HCPs join our clients in appealing USAC's decision, the appeal
process will constitute an informal agency adjudication. See Universal Service
Contribution Methodologt, 29 FCC Rcd 9715, 97ß (n n) Q0I4). Such a
proceeding does not appear to be among those listed as exempt in 47 C.F.R. $
1.1204(b) or as pennit-but-disclose in 47 C.F.R. g 1.1206(a). Accordingly, the
appeal process may be treated as a restricted proceeding in which ex parte
presentations are prohibited. See 47 C.F.R. $ 1.1208(a). Accordingly, by copies
of this letter, we are requesting that the HCPs and V/indstream serve us with a copy
of any appeal that they may file in this case, as well as any other written presentation
that is directed to the merits or outcome of the appeal that our clients will file.Ts

On May 9, 2017, the RHCD informed the undersigned that it was "unable to share this

information with you as a third party."76 It stated that the documents would have to be obtained

either from Windstream or pursuant to a Freedom of Information Act ("FOIA") request.

ABS appealed the RHCD's decision on May 12,2017, and argued that the RHCD was dead

71 Id. at 7 (footnote omitted).
72nd.at5,7.

73 
^lee Russell D. Lukas, Application for Review of Freedom of Information Action, FOIA Control No.

2017-000672, at 5 (Table 1) (Oct. 31,2017) ("FOIA Appeal"). The FOIA Appeal is incorporated herein
by this reference.

7a See id.,Ex.3 at2-3.
7s Id. at3.
76 Id, at4.
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wrong when it decided that Mr. Speck engaged in conduct that was prohibited by Rules that applied

to competitive bidding in the Telecom Program.TT To support that argument, ABS submitted an

l8-page memorandum that traced the 2}-year history of the Commission's competitive bidding

requirements, and showed that the HCPs and ABS were only subject to the competitive bidding

and certification requirements of $ 54.603 of the Telecom Program Rules, which were materially

different than the "fair and open" competitive bidding requirements of $ 54.504 of the E-Rate

Rules and $ 54.642 of the HCF Rules.78 ABS summarized the differences in the following table.

ABS also argued that, by adopting $$ 54.602(a) and 5a.603(a) of the Telecom Program

Rules, the RHC Reform R&O overruled any prior precedent that suggested that a Telecom Program

participant was subject specifically to the competitive bidding provisions and limitations set forth

in $ 54.503 of the E-rate Rules or $ 54.642 of the HCF Rules, or generally to a requirementthat a

"competitive bidding process be fair and open."7e Because $$ 54.602(a) and 54.603(a) of the

Telecom Program Rules were adopted in an APA notice-and-comment rulemaking proceeding,

77 ,See ABS Appeal at 6-7.

78 See iã,Attach. 4 at2-9.
7e See id. at 5.

E-RATE TELECoM HCF

Applicable Rules $$ 54.s00 - s4j23 $$ s4.602-s4.625
$$ 54.671-s4.680

s 54.602
Äö s4.630-s4.680

Fair and Open Competitive Bidding Required
Yes

ô 54.503(a)
No

$ 5a.603(a)
Yes

$ 54.642(bXl)
A Consultant Who Has a Sales Commission
Arrangement with a Bidding Service Provider
Cannot Be Involved in the Preparation of the
Form 465, the Form 470, or a Request for
Services, or in the Vendor Selection Process

Yes

$ 54.503(a), Note
No

$ 54.603
Yes

ss4.642(b)(2)

An Individual Cannot Be Listed as the Contact
Person on a Form 465 or a Form 470, or Serve
as a Point of Contact, and Be Affiliated with
a Biddins Service Provider

Yes

$ 54.503(a), Note
No

$ s4.603
Yes

$s4.642(bX2XiD

All Potential Bidders Must Have Access to the
Same Information and Must Be Treated in the
Same Manner

Probably

$ 54.503(a), Note
No

$ 54.603
Yes

s54.642(bX3)
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they could only be changed in an APA rulemaking, not in an adjudication or by construction.sO

ABS identified five effors committed by the RHCD:

(1) Because $ 54.603 of the Telecom Program Rules does not prohibit anyone from
receiving a sales commission for any purpose, ABS could not have violated $ 54.603
by receiving sales commissions from Windstream for identifying and bringing
customers to it.

(2) The Form 465 calls for contact names and addresses for the purposes of establishing
the physical location of the HCP and the mailing address where correspondence to the
HCP should be sent. Section 54.603 does not limit who can be listed as a HCP contact
on a Form 465. Therefore, the HCPs could not have violated $ 54.603 by submitting
Form 465s that listed Mr. Speck as both the HCP contact and certifying party, while
ABS was listed as Mr. Speck's employer.

(3) It is irrelevant that Mr. Speck was the only person who interfaced with all prospective
bidders in response to their requests for bid sheets during the competitive bidding
period. Section 54.603 neither requires the provision of a bidding sheet nor limits the
people who may respond to a bidder's request for a bidding sheet.

(4) Section 54.603 does not prohibit anyone from having a financial interest in the
selection of a service provider. Therefore, Mr. Speck could not have violated $ 54.603
by having a financial interest in the selection of Windstream as the service provider
for the HCPs.

(5) Section 54.603(a) requires an eligible HCP to participate in a competitive bidding
process pursuant to the requirements established in $ 54.603. That the competitive
bidding process be fair and open is not one ofthe requirements established by $ 54.603.
In fact, the FCC decided in December 2012 that it would not amend $ 54.603 to add a
requirement that all entities participating in the Telecom Program must conduct a fair
and open competitive bidding process. Therefore, it is especially irrelevant whether or
not Mr. Speck's affiliation with Windstream undermined fair and open competitive
bidding for all the FRNs identified by the RHCD.st

ABS also argued that the evidence showed that the HCPs participated in fair and open

competitive bidding processes in which all potential bidders were treated in the same manner and

had the same opportunity to bid.82 Finally, ABS asserted that it had a due process right to have

80 See id.
81 See id. at 6-7 .

82 See id. at 8-10.
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access to the documentary evidence in the record, and the RCHD erred by withholding the

documents that it had cited in its decision.s3

Windstream filed an appeal with USAC on May 1I,2017, but did not serve ABS with a

copy of its appeal.sa The following day, V/indstream informed undersigned counsel of the

following:

The Commission's rules do not require Windstream to serye you with a copy of its
appeal in these circumstances, and we decline to do so. As a general matter, there
is no service requirement for appeals or related materials submitted to USAC,
subject to a narrow exception where the appellant'oalleges prohibitive conduct on
the part of a third party;' 47 C.F.R. ç 54.721(d). In this case, while USAC has
alleged certain rule violations by ABS and Mr. Speck, Windstream has not made
such allegations. Accordingly, Windstream has no obligation to serve your clients
with a copy of its appeal. Moreover, any other materials provided by Windstream
in response to information requests from USAC are not subject to disclosure under
the IFOIA]. See 5 U.S.C. $ ss2(bx7);47 C.F.R. $ 0.4s7(dxlxiii).8s

On September 8, 2017, ABS finally obtained a redacted copy of the Windstream Appeal

from the Wireline Competition Bureau ("WCB") pursuant to a FOIA request.s6 ABS learned that

Windstream had attempted to make ABS solely liable for any violation of the competitive bidding

rules by misrepresenting that it was unaware that Mr. Speck was a consultant for the HCPs or that

he was listed as a contact person on the Forms 465. The Windstream Appeal included the

following representations :

83 See id. at l0-11.
8a SeeLetter from Matthew A. Brill & Elizabeth R. Park to USAC (May I 1,2017) ("Windstream Appeal").
On May 12, 2017, the HCPs filed a request that the Commission waive 'ocertain competitive bidding
requirements" and reverse the RHCD's decision. UTHSCT Request at l. The HCPs served ABS with a
copy of their appeal. See id. at ll.
85 FOIA Appeal, Ex. 3 at 10 (emphasis in original).
86 See id.,Exs.l & 4. On May 23,2017, undersigned counsel participated in a conference call which
included several members of the RHCD staff, counsel for the HCPs, and counsel for Windstream. He asked
to be given a copy ofthe Windstream Appeal. The request was denied by Windstream and the RHCD. The
staff informed counsel that he had to file a FOIA request to obtain a copy of the document. After the
conference call ended, counsel went ahead and submitted a FOIA request that the Commission produce the
Windstream Appeal for inspection. See ABS Response at 3. See also FOIA Appeal, Ex. 3 at 12-15.
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Windstream received funds under the RHC program for Funding Years 2012-2014,
as well as a small portion of the funds committed for Funding Year 2015. During
this time, and unbeknownst to Windstream, it appears that Mr. Speck was listed as

the contact person on the ... Forms 465 submitted on behalf of the [HCPs] for
whom Windstream was bidding to provide service.

On or around February 12,2016, Windstream management first discovered the
potential dual role played by ABS. At that time, Windstream was contemplating a
bid to provide service under a new contract with UTHSCIT]. In the course of
discussions regarding this potential bid, V/indstream discovered that ABS may
have been acting as a consultant for UTHSCIT] while servfing] as Windstream's
channel partner. As soon as this issue came to Windstream's attention, V/indstream
undertook an internal investigation regarding the nature of ABS and Mr. Speck's
role in connection with the UTHSC contracts.

That internal investigation revealed that Mr. Speck was indeed acting as a
consultant for UTHSC in connection with the bid, along with his wife and business
partner, Amy Speck.tsTl

**{.{<tl.

USAC has alleged that ABS and its principal, Gary Speck, created a conflict of
interest by providing consulting services to RHC participants while acting as a sales
agent for Windstream and other service providers. Significantly, Windstream was
not responsible for or aware of that dual role during the relevant time frame.t88l

* {. ¡t ¡1. ¡ß

While USAC alleges that ABS and Mr. Speck created a conflict of interest that may
have caused UTHSCIT] to violate the competitive bidding rules, there is no
evidence here ... that Windstream was responsible for any violation of the
Commission' s competitive bidding requirements. [8e]

*{.{.rF*

Applying that precedent here might justify recovery of commissions paid to ABS
and Mr. Speck, depending on USAC's findings regarding those parties ... but not
denial of funding to Windstream for providing the supported services without any
knowledge of a conflict.teol

*{.:1.**

[T]here is no evidence that any employee of Windstream created, was responsible
for, or aware of the conflict of interest that USAC alleges to have been caused by

87 Windstream Appeal at 3-4 (footnotes omiffed).
88 Id. at 6.

8e Id. atB.
e0 Id. at 10 (emphasis in original).
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ABS.9I

In addition to alleging that ABS and Mr. Speck engaged in prohibited conduct, Windstream

requested that USAC recover funds from ABS:

Pursuant to the Commission's policy of directing USAC rscovery actions to the
party that committed the underlying violation, Windstream respectfully submits
that, to the extent USAC finds that a conflict of interest existed, it should limit any
effort to recoverfunds to lBS. ¡l'¡l'¡r'{' Here, if USAC determines that ABS caused a
conflict of interest, it would be reasonable for USAC to seek disgorgement of the
commission payments ABS received from l4/indstream, given that those payments
arguably would be tainted by ABS's dual role in consulting with UTHSC and
serving as V/indstream's sales agent.e2

****{<

While recovering funding from ABS based on the conflict of interest alleged by
USAC would assign responsibility appropriately and conform to Commission
precedent, requiring V/indstream to forgo funds that were awarded under the RHC
program would present a serious risk of causing an unconstitutional taking. ****
Retroactively depriving Windstream of the promised funding - particularly absent
evidence that V/indstream was responsible for any conflict of interest - would
amount to a confiscation of property without just compensation.

Basic principles of equity also militate against any effort to withhold or claw back
funding based on the conduct of a third party. 'r"r'*¡r' Windstream acted in good faith
in submitting bids to the [HCPs] and in providing the contracted services. As
explained above, Windstream was unaware of the alleged rule violations until 2016,
well after receipt of funds for several of the Funding Years at issue. At bottom, to
the extent USAC finds that ABS and Mr. Speck violated the FCC's rules,
Windstream was a victim of such misconduct rather than a beneficiary."e3

ABS responded to the redacted version of the Windstream Appeal by proffering the

declarations of Mr. Bates, who was ABS' Windstream channel manager from February 2011 to

December 2014, and Mr. Speck.ea The Bates and Speck declarations established not only that

Windstream knew right from the very beginning that Mr. Speck would be a consultant for the

et Id.
e2 Id. at I I (emphasis added).

e3 Id. at l2-13 (footnote omitted).
ea,Se¿ ABS Response, Ex. 3 at I (T l), Ex. 4 at 2 ('ï 5).
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HCPs, but that V/indstream's legal department approved of the arrangement before Windstream

entered into the channel partner agreement with ABS on March 15,2011 .e5 The declarations also

showed that Windstream's AVP of Indirect Sales, Ms. Kadlacek, learned that Mr. Speck would

act as a consultant to the HCPs and be compensated by Windstream no later than December 13,

20lle6 - more than four years before Windstream claimed that its managemsnt "frrst discovered"

the potential dual role played by Mr. Speck.eT

ABS also produced documentary evidence that V/indstream's legal department knew as

late as March 30,2015, that ABS was acting as a consultant for Hunt Memorial Hospital District

(o'Hunt") in connection with its participation in the Telecom Program.es The evidence showed that,

on February 12,2015, Ms. Amy Speck sent an email to Mr. Mungeer (ABS' Windstream channel

manager) notifying him that ABS had submitted a Form 4651or Hunt to the RHCD.ee She asked

Mr. Mungeer to "make sure" to "capture" the Hunt project as an "ABS ... project."r0O

Mr. Speck declared under penalty of perjury that Windstream bid on the Hunt project and,

as the only bidder, was awarded the contract.r0l During its contract negotiations with Windstream,

Hunt requested changes to the service agreement with Windstream.r02 Mr. Speck drafted an

es See id., Ex. 3 at 2-3 (IT 4-6); Ex. a an (17).
e6 See id., Ex. 3 at 2 (T 5), 3 (T 9); Ex. 4 at 3 (T 1l).
e7 Windstream Appeal at 4. Windstream provided USAC with the declaration of its Director - Regulatory
Reporting, Tim Loken, who declared under penalty of perjury that "[o]n or about February 12,2016,inthe
course of preparing for a potential bid to provide service under a new contract with UTHSC[T], Windstream
management first discovered that ABS and Mr. Speck may have been acting in a consultancy capacity for
UTHSCIT] while serving as Windstream's channel partner." Declaration of Tim Loken at2 (ll 7) (May I l,
20t7).
e8 ,See ABS Response at I l.
ee See id.,Ex. 4 at I (Attach. B).
to0 ¡¿.

lot See id. at5 (T 16).

to2 See id.
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addendum to the service agreement that included the new terms that Hunt requested, and he gave

the draft to Mr. Mungeer.r03 Apparently, Mr. Mungeer sent the draft addendum to Vy'indstream's

legal department for review and approval.r0a

On March 30, 2015, Mr. Mungeer emailed an "Addendum to Service Terms and

Conditions" ("Hunt Addendum") to Mr. Speck and James E. Pearce, Windstream's Vice President

- Channel Sales.105 In his email, Mr. Mungeer explained that "legal requires it to be in Windstream

legal addendum format so that it ties to the agreement formally."r06 The Hunt Addendum, which

Mr. Mungeer subsequently signed as of April 8,2015, called for ABS to submit documents to

USAC so that Windstream would receive Telecom Program funding.r0T

Mr. Speck also declared that he submitted a Form 465 for Hunt on January 16,2016, and

that he subsequently called Mr. Mungeer and informed him that he had submitted that Form 465

for Hunt.108 In his conversation with Mr. Mungeer, Mr. Speck asked that Windstream bid on the

Hunt project.rOe Since Mr. Mungeer had been ABS' channel manager since late 2014, he knew that

Mr. Speck represented a Windstream channel partner.lr0

to3 See id. at5 (T 16), l0 (Attach. D)
toa See id. at5 (I 16).

tos See id. at 12 (Attach. E).

toa ¡¿.

107 See id. at 13-14. The Hunt Addendum provided that: (l) Hunt was "responsible to pay directly to
Windstream the equivalent of the Urban Rate ($665/month)" with respect to three projects; (2) ABS would
submit the documentation to the RHCD required to obtain from the Telecom Program the difference
between the urban rate and rural rates of $46,338.60,541,626.20, and $40,055.40 per month; (3) such
amounts would be paid directly to Windstream from the Telecom Program; and (4) Hunt "must respond
within a2 day window" to all program-related requests from, inter alia, USAC, ABS, and/or Windstream.
See id. at 13.

tog See id. at6 (I l9).
toe See id.

tlo cee id.
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ABS provided USAC with documentary evidence that corroborated that Mr. Speck filed a

Form 465 for Hunt on January 16,2016, and subsequently spoke with Windstream about the filing.

It produced a copy of the information request, dated August 7,2017, that the RHCD sent to

Windstream requiring it to submit a "complete list" of the channel partners it compensated "in

connection with the competitive bidding process for ... Form 465 Application Number 43160643"

("Hunt Form 465¡.rtt

ABS also gave USAC a copy of Mr. Loken's response to the RHCD's information request,

which he certified was "true, accurate and complete" on August 15,2017.1t2 Mr. Loken's response

read in pertinent part as follows:

In connection with the competitive bidding process initiated by [the Hunt Form
465], Windstream has determined that it worked with and compensated ABS ...
and its principal, Gary Speck ... as a channel partner.

Around the time of V/indstream's bid on the Hunt project in question, Windstream
had recently discovered that ABS may have been acting as a consultant for another
Windstream customer that was a [Telecom Program] participant, and Windstream
accordingly commenced an internal investigation into whether ABS was serving a
dual role as Windstream's channel partner while also serving as a consultant for
that customer or other customers. When considering a bid on the Hunt project,
however, V/indstream's government support team concluded that no such conflict
would exist for any agreement with Hunt, based on their understanding (from a
review of previous Form 465 requests) that Hunt had engaged a different
consultant, PEM Filings.

More specifically, Windstream's sales team received an informal request to submit
a bid on the Hunt project in question by phone from Mr. Speck, and was not aware
of the specific Form 465 for that project at the time it evaluated whether to bid.
Based on the belief that Hunt was not represented by ABS in connection with the
instant project, V/indstream proceeded to submit a bid.

In March 2016, after the contract for services .. . had been executed, V/indstream
discovered the [Hunt] Form 465 onthe USAC website and became aware that ABS
was acting as Hunt's consultant on this particular request for services. After
completing its internal review, Windstream determined that the best course of
action was to terminate its relationship with ABS and Mr. Speck - and Windstream

tlt ld.at 15 (Atrach. F).

112 Id. at lB.
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informed ABS of such termination on April 19, 2016. Windstream maintained the
service agreement with Hunt (a) to avoid disruption of services and potential
economic harm to the customer, and (b) based on Windstream's determination that
its bid was not affected by any potential conflict arising from ABS's dual role.rr3

ABS charged that the Hunt Addendum provided additional proof that Windstream had

dissembled before USAC.tt4 It showed that Mr. Mungeer and Windstream's Vice President -

Channel Sales, Mr. Pearce, were aware that ABS was playing the dual role of a Windstream

channel partner and a consultant to Hunt on March 30, 2015, more than ten months before Mr.

Loken claimed that Windstream management "first discovered" that ABS may have been acting

as a consultant for an HCP.r15

ABS also alleged that Mr. Loken misled the RHCD when he represented that Windstream

discovered the Hunt Form 465 onthe USAC website in March 2016 and oobecame aware that ABS

was acting as Hunt's consultant on this particular request for services."lr6 It argued that

V/indstream's management must have learned soon after February 12,2016, what Mr. Mungeer

had known for nearly a month: Mr. Speck had acted as Hunt's consultant when he filed the Hunt

Form 465 on January 16,2016.1n

Finally, ABS charged that Windstream violated $ 1.17 of the Rules by making false

statements in the Windstream Appeal without a reasonable basis for believing that the statements

were correct and not misleading.rrs And ABS argued:

113 Id. at l7-lB.
tta See ABS Response at 13.

lts See id. at13-14.
116 Id. at 15.

117 See id
118 See Letter from Russell D. Lukas to USAC at 8 (Dec. 29,2017) ("ABS Second Response"). Attached
hereto as Exhibit 6 is a table that sets forth a chronology of the relevant facts as alleged by ABS or
represented by Windstream. The table was presented to USAC. See id. at l0-ll. The ABS Second
Response is incorporated herein by this reference.
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The evidence also shows that Windstream misrepresented facts in its appeal papers
in order to conceal that it had knowingly engaged in the alleged conflict of interest
for a five-year period. And we submit that the Windstream Appeal was not served
on us for the purpose of preventing us from putting the true facts in the record. This
unfortunate episode demonstrates why the RHCD should have given us the
Windstream Appeal when we first asked for it.rle

G. The NPRM

Nine months after the RHCD decided that Mr. Speck's role as the contact person listed on

the Forms 465 for the HCPs and his affiliation with Windstream was "precisely lthe] type of

relationship between an HCP's contact person and a service provider that is prohibited by the

FCC's rules,"120 the Commission proposed to amend $ 54.603 of the Telecom Program Rules to

prohibit þr the first time consultants who have a sales commission arrangement with a bidding

service provider from serving as a point of contact for an HCP. See Promoting Telehealth in Rural

America,32 FCC Rcd 10631, 10659 (ll 88) (2017) (NPRM'). In fact, the Commission is

proposing to adopt an entirely new competitive bidding rule for the Telecom Program that would

include the following provisions:

(b) Fair and open process. (1) All entities participating in the Telecom[] Program,
including vendors, must conduct a fair and open competitive bidding process,
consistent with all applicable requirements.

(2) Vendors who intend to bid to provide supported services to a [HCP] may not
simultaneously help the [HCP] choose a winning bid. Any vendor who submits a
bid, and any individual or entity that has a financial interest in such a vendor, is
prohibited from: preparing, signing or submitting an applicant's request for services
or supporting documentation; serving as the point of contact on behalf of the
applicant; being involved in setting bid evaluation criteria; or participating in the
bid evaluation or vendor selection process (except in their role as potential
vendors).121

rle ABS Response at 16.

r2o Further Explanation at 7.

121 NPRM,3ZFCC Rcd at 10676.
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H. The RCHD Decisions

In October 2017, USAC issued Commitment Adjustment Letters ("COMADs") to

Windstream, which adjusted the Telecom Program funding committed to Burke, Trinity, and

UTHSCT based on the RCHD Decision.r22 Windstream appealed and requested that USAC

reverse the funding adjustments.l23 Citing the NPRM, Windstream argued that USAC is attempting

to enforce'ofair and open" competitive bidding requirements that do not apply to participants in

the Telecom Program.r24 It claimed that, "even if there were some basis for some type of funding

adjustment as a result of the ABS dual role, it would be wholly improper to deprive Windstream

of compensation for the services it provided to UTHSC[T1."tzs V/indstream repeated the request

it made in the Windstream Appeal that, "to the extent USAC finds that a conflict of interest existed,

it should limit any effort to recover funds to AB5."126

As permitted by $ 54.721(d) of the Rules,r27 ABS responded to the V/indstream COMADs

Appeal.r2s Of course, ABS agreed with Windstream's argument that USAC is trying to enforce

competitive bidding requirements that do not apply to Telecom Program participants.t2e It also

agreed that the NPRM constituted the Commission's acknowledgement that the current Telecom

Program Rules "do not prohibit a contact person listed on the Form 465 from receiving sales

r22 See Letter from Matthew A. Brill & Elizabeth R. Park to USAC at 3 (Dec. 19, 2017) ("Windstream
COMADs Appeal"). A copy of the Windstream COMADs Appeal was served on ABS.
123 See id. at l.
124 See id. at7-8.
t2s Id. at 13.

126 Id. at 13-14.

127 See 47 C.F.R. $ 54.721(d) (2017).

128 See ABS Second Response at l.
t2e See id. at2.
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commissions from a bidding service provider."l3O And ABS o'agree[d] entirely with V/indstream

that existing $ 54.603 of the Telecom [Program] Rules does not apply to vendors, and that

Windstream did not violate any applicable competitive bidding requirements."r3r

On the other hand, ABS challenged Windstream's statement of facts, which mirrored those

it made in the Windstream Appeal, and it alleged that Windstream had violated $ 1.17 of the

Rules.r32 ABS concluded with the following request for relief:

We join Windstream in urging USAC to grant the Windstream [COMADs] Appeal
and to reinstate funding for services rendered to the UTHSCT HCPs. In the
unfortunate event that USAC mistakenly persists in believing that Telecom

[Program] Rules were violated in this case, it should deny Windstream's request
that it "limit any effort to recover funds to ABS." In any event, USAC should
determine whether Windstream violated $ Ll7 of the Rules in this and other
proceedings involving its [channel partner agreement] with ABS.I33

On the same day it issued the USAC Decision denying the ABS Appeal, the RHCD issued

separate decisions denying the V/indstream Appeall3a and the Windstream COMADs Appeal.t35

All three decisions included identical hndings and conclusions.r36 Nevertheless, and despite the

fact that ABS had responded to both the Windstream Appeal and the Windstream COMADs

tto 1¿.

131 Id. at 4.

132 See id. at 6-13. Windstream resubmitted the Windstream Appeal as Exhibit B to the Windstream
COMADs Appeal.

133 Id. at l3 (citations omitted).
134 See Letter from USAC to Matthew A. Brill & Elizabeth R. Park (Iune29,20l8) ("Windstream Appeal
Decision"). The Windstream Appeal Decision is attached as Exhibit 7. It was issued on RHCD letterhead.
See infraEx.T atI.
t3s See Letter from USAC to Matthew A. Brill & Elizabeth R. Park (June 29, 2018) ("Windstream COMADs
Appeal Decision"). The Windstream COMADs Appeal Decision is attached as Exhibit 8. Like the USAC
Decision and the Windstream Appeal Decision, the Windstream COMADs Decision was issued on RHCD
letterhead. See infra Ex. I at 1.

136 See USAC Decision at 9;Windstream Appeal Decision at 6; Windstream COMADs Appeal Decision at
8.
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Appeal as a "third party" under ç 54.721(d),r37 the RHCD did not give ABS a copy of either the

Windstream Appeal Decision or the Windstream COMADs Appeal Decision.

Shortly after receiving a copy of the USAC decision from Ms. Pilgrim, undersigned

counsel wrote her a letter in which he stated:

Thank you for sending me a copy of the IUSAC Decision].... I noted, however,
that a copy of the RHCD's decision was apparently not served on Windstream ...
which also appealed the denial of the HCPs'funding requests. Because Windstream
was clearly entitled to such service under the Commission's ex parte rules, I
emailed a copy of the decision to Windstream's counsel.

Since the Windstream and ABS appeals involve substantially the same issues, and
present conflicting claims, I expected that the RHCD would consolidate the appeals
and act on them simultaneously. Therefore, I was surprised when the RHCD's
decision only addressed the ABS appeal. However, if the RHCD has issued a
decision on the Windstream appeal, but failed to serve the decision on me, please
do so posthaste. If the RHCD has not acted on that appeal, please give me a copy
of the decision as soon as it is issued.r3s

The RHCD refused the give counsel for ABS copies of the Windstream Appeal Decision

and the Windstream COMADs Appeal Decision. On August 9, 2018, the RHCD informed

counsel:

USAC is unable to share with you a copy of the appeal decision issued to
Windstream. As the Commission's ex parte rules do not apply to decisions made
by USAC, ABS . .. is not entitled to a copy of the decision on the appeal filed by
Windstream. If you would still like a copy of the appeal decision letter issued to
V/indstream, you can either request this documentation from V/indstream or,
alternatively, submit a [FOIA] request in accordance with the requirements set forth
in 47 C.F.R. $ 0.461.'3e

At the request of undersigned counsel, counsel for Windstream graciously provided ABS

with courtesy copies of the Windstream Appeal Decision and the Windstream COMADs Appeal

r37 47 C.F.R. ç s4.721(d) (2017).

r38 Letter from Russell D. Lukas to Lisa Pilgrim at I (July 3,2018). A copy of the letter is attached as
Exhibit 9.

13e Letterfrom Tori Schwetzto Russell D. Lukas at I (Aug.9,2018). A copy of Ms. Schwetz's letter is
attached as Exhibit 10.
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I.

Decision on August 9,2018. Two weeks later, on August 23,2018, Windstream served a copy of

the Windstream Request upon ABS.

ARGUMENT

COMPETITIVE BIDDING REQUIREMENTS THAT ARE NOT SET
FORTH IN $ 54.603 OF THE TELECOM PROGRAM RULES ARE
UNENFORCEABLE AGAINST PROGRAM PARTICIPANTS

USAC finally made it clear that it did not deny the HCPs' funding requests because of a

violation of $ 54.603 ofthe Telecom Program Rules. See USAC Decision at 7. USAC admits that

its actions were oobased on a violation of the fair and open competitive bidding requirements" which

it claims apply to Telecom Program participants. Id. As ABS has established, and will show

again, there are no fair and open competitive bidding requirements that apply to participants in the

Telecom Program.la0 Thus, ABS agrees with V/indstream's threshold argument that USAC

improperly enforced fair and open competitive bidding requirements that did not apply to the

parties below. See Windstream Request at7-9. We will expand on that basic argument.

A. The Requirements of $ 54.603 of the Telecom Program Rules Cannot
Be Materially Changed Absent a Notice-and-Comment Rulemakine

A legislative rule is one that may be promulgated only after compliance with the notice-

and-comment requirements of $ 553 of the APA. See Central Texas Telephone Cooperative, Inc.

v. FCC,402F.3d205,210 (D.C. Cir. 2005). It is a "maxim of administrative law" that anew rule

that works a "substantive change" irt a prior legislative rule is subject to the notice-and-comment

requirements of the APA. Sprint Corp. v. FCC,315 F.3d 369,374 (D.C. Cir. 2003). In other

words, a rule that 'oamends a prior legislative rule" is a legislative rule, SBC Inc. v. FCC,4l4F.3d

486,498 (D.C. Cir. 2005), and such a rule "can be valid only if it satisfies the notice-and-comment

taO See ABS Appeal, Attach. 4 at ll-12 ABS Second Response at l-5
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requirements of the APA." United States Telephone Ass'n v. FCC,400 F.3d 29,38 (D.C. Cir.

200s).

Section $ 54.603 of the Telecom Program Rules is a legislative rulelal that was adopted

and amended in notice-and-comment rulemakings.ra2 Therefore, an additional notice-and-

comment rulemaking was necessary if the Commission decided to make a valid, substantive

change in $ 54.603. That is particularly so if the Commission wanted to amend $ 54.603 to include

fair and open competitive bidding requirements similar to those it adopted for the HCF in 2012,

but declined to adopt for the Telecom Program. See RHC Reþrm R&O,27 FCC Rcd at 16S 15 (ti

342). The Commission could not adopt such requirements for the Telecom Program by adopting

the requirements in an adjudication and enforcing them retroactively against the parties. Yet, that

is effectively what the Telecommunications Access Policy Division ("TAPD") did in Hospital

Networks Management, Inc.,31 FCC Rcd 5731 (TAPD 2016).

ln Hospital Networlcs, the TAPD was "deeply troubled" about practices which "undermine

the framework of the competitive bidding process" and "ultimately damage the integrity of the

IRHC Program]." 31 FCC Rcd at 5742 (n 21). Therefore, the TAPD announced that "principles"

underlying "orders addressing fair and open competitive bidding not only apply to the E-rate

[P]rogram ... but also to participants in the IRHC Program]." Id. at 5741 (n2Ð. Noting that

"USAC is expected to commence recovery actions when it is made aware of a violation of the

ra1 Four criteria are used to identifu a legislative rule: "(l) whether in the absence of the rule there would
not be an adequate legislative basis for enforcement action or other agency action to confer benefits or
ensure the performance of duties, (2) whether the agency has published the rule in the Code of Federal
Regulations, (3) whether the agency has explicitly invoked its general legislative authority, or (4) whether
the rule effectively amends a prior legislative ntle." American Mining Congress v. Mine Safety & Health
Admin.,995F.2d 1106, ll12(D.C.Cir. 1993). "Ifanyonecriterionismet,theagencyactionisalegislative
rule subject to the notice-and-comment procedures." Steinhorst Associates v. Preston,572 F.Supp.2d Il2,
120 (D.D.C. 2008).

142 See supra pp. 4-9.
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[Rules]," the TAPD denied the appeals and directed USAC'oto continue its recovery actions." Id.

at 5742 (T 2l). Thus, in Hospital Networks, the TAPD enforced fair and open competitive bidding

principles retroactively as if they were fair and open competitive bidding Rules.

The TAPD's decision in Hospital Networks could not work a substantive change in the

competitive bidding requirements set forth in $ 54.603 of the Telecom Program Rules. Nor could

Hospital Networlcs prescribe fair and open competitive bidding requirements that can be enforced

as if they had been promulgated by the Commission in a notice-and-comment rulemaking. Yet,

USAC cited Hospital Networlcs no less than 15 times as its authority to enforce fair and open

competitive bidding requirementsr43 that it admits "have not been codif,red in existing Telecom

Program [R]ules." USAC Decision at 6.

Allowing USAC to enforce fair and open competitive bidding requirements against

Telecom Program participants that have not been codified in the Telecom Program Rules would

undermine the notice-and-comment requirements of the APA. Accordingly, and because $ 54.603

of the Telecom Program Rules cannot be materially changed absent a notice-and-comment

rulemaking, and since the RHC Reform R&O did not add such requirements to $ 54.603, the

Commission should hold that the fair and open competitive bidding requirements prescribed by

Hospital Networlæ, and enforced by USAC in the USAC Decision, are invalid under the APA and

unenforceable.

B. Proposed $ 54.603 of the Telecom Program Rule Cannot Be Enforced
Prior to Its Adoption in the Rulemaking in WC Docket No. 17-310

According to USAC, the Commission "explicitly acknowledged in the [NPRA[] that the

proposed, formal adoption of rules codifying the fair and open standard for the Telecom Program,

as proposed in the INPRM, would merely codify its existing competitive bidding requirements,

143 See USACDecision at2n.4,3 nn.9, 10, ll, 12,13,14,4n.15,6n.29,32,7 nn.35,36,37,39,8n.46.
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and noted that a process that is not 'fair and open' is inherently inconsistent with 'competitive

bidding."'t++ We submit that, by proposing to codify fair and open competitive bidding

requirements in $ 54.603 of the Telecom Program Rules, the Commission effectively held that fair

and open competitive bidding requirements could not be enforced by USAC.

Inits NPRM, the Commission explicitly acknowledged that the Telecom Program "has not

been significantly reviewed or revised since its inception in 1997," 32 FCC Rcd at 10634 (1T 4),

and that "[t]here have been no significant changes to the Telecom Program in the two decades

since it was first established." Id. (fl 6). The Commission is proposing a very significant change

to $ 54.603 of the Telecom Program Rules that will impose many new requirements on all

participants in the Telecom Program.ras In fact, the adoption of proposed $ 54.603 will substitute

a I,931-word rule for the existing 5l9-word rule.

The Commission recognized in the NPRM that there is no Telecom Program Rule that

regulates consultants, such as ABS and Mr. Speck. See 32 FCC Rcd at 10659 ('11 88) ("Other than

the 'declaration of assistance' requirement for HCF ... participants, the Commission has not

adopted detailed rules regarding consultant participation in the RHC Program"). Section 54.642

of the HCF Rules currently reaches consultants to the extent that they have a "financial interest"

in a vender that intends to bid to provide supported services. 47 C.F.R. ç 54.642(b)(2) (2017).

Such consultants are prohibited from: preparing, signing, or submitting an HCP's request for

services; serving as the HCP's point of contact; being involved in setting bid evaluation criteria;

or participating in the bid evaluation or vendor selection process. See id. ç 54.642(b)(2)(i)-(iv).

There are no such prohibitions in the Telecom Program Rules. Indeed, the Commission claims

t++ g54g Decision at 6 (quoting NPRM,32FCC Rcd at 10633 (I 100)) (footnotes omitted).
r4s A table that compares the existing $ 54.603 of the Telecom Program Rules to the proposed rule is
attached as Exhibit 11.
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that only "procedures" adopted by USAC apply to consultants:

USAC procedures ... subject consultants to the same prohibitions as the applicant
itself with respect to the competitive bidding process. In particular, USAC
procedures prohibit consultants or outside experts who have an ownership interest,
sales commission arrangement, or other hnancial stake with respect to a bidding
service provider from performing any of the following functions on behalf of the
applicant: (1) preparing, signing, or submitting the FCC Form 461 or ... Form 465
or supporting documentation; (2) serving as consortium leaders or another point of
contact on behalf of a [HCP]; (3) preparing or assisting in the development of the
competitive bidding evaluation criteria; or (4) participating in the bid evaluation or
service provider selection process (except in their role as potential providers). The
pufpose ofthese procedures is to ensure that consultants or outside experts do not
undermine the competitive bidding process by simultaneously acting on behalf of
the [HCP] and the service provider.ra6

In fact, the USAC "procedures" that the Commission enumerated are actually

"prohibitions" which apply only to consultants participating in the HCF Program.t41 In fact, USAC

simply restates the prohibitions set forth in ç 54.642(bX2) of the HCF Rules.ras In any event,

USAC's procedures are obviously not Rules. They are not enforceable to prohibit a consultant

from being listed as a contact person on a Form 465 and having a sales commission arrangement

with a service provider that is bidding to provide services supported by the Telecom Program.

USAC effectively held that ABS and Mr. Speck engaged in conduct that would violate a

Telecom Program Rule if committed after the Commission adopts a Telecom Program Rule that

is the same or substantially similar to the $ 54.603 that is proposed in the NPRM. See 32 FCC Rcd

at 10676-80. That the Commission is proposing to adopt a new $ 54.603(b) evinces the fact that

current $ 54.603 does not: (1) require all Telecom Program participants, including service

t46 NPRM,32 FCC Rcd at 10659 (11 S8) (footnote omitted) (citing USAC, RHC Program, HFC Program,
Consortia, Consultants, http://www.usac.org/rhclhealthcare-conneclConsortia./consultants.aspx). A
screenshot of USAC's so-called procedures for consultants is attached hereto as Exhibit 12.

147 See infra Ex. 12 at I (consultants who have a sales commission arrangement with a bidding service
provider are prohibited from "[p]reparing, signing or submitting the FCC Form 46i or supporting
documentation").

148 Compare Ex. 12 with 47 C.F.R. g 54.642(b)(2Xi)-(iv) (2017).
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providers and consultants, to conduct "fair and open" competitive bidding processes; or (2)

prohibit a consultant with a financial interest in a bidding service provider from either "preparing,

signing or submitting an applicant's request for services" or "serving as the point of contact on

behalf of the applicant ." See id. at 10663 ('lT 100) (the "fair and open" competitive bidding standard

"is not codified under the Telecom Program"). Contrary to its suggestion, the Commission is not

merely proposing to codify existing requirements. ,See id. ("Because we are merely proposing to

codify an existing requirement, RHC Program participants that are already complying with our

competitive bidding rules should not be impacted"). It is proposing a new rule that works a

"substantive change" in a prior legislative rule. Sprint,3I5 F.3d at 374 (D.C. Cir. 2003). Once

the proposed Telecom Program Rule is adopted, it can only operate prospectively.rae

If the Commission can only enforce its proposed fair and open competitive bidding

requirements prospectively if and when they have been adopted and become effective, USAC

certainly cannot enforce fair and open competitive requirements against Telecom Program

participants now. For that reason, the Commission should reverse the USAC Decision.

IS NOT AUTHORIZED WITHH

A. Congress Never Authorized the Commission to Establish
USAC or to Subdelegate An)¡ Authoritv to USAC

As Commissioner O'Rielly has stated, "USAC is neither a part of the FCC nor a federal

lae A statutory grant of rulemaking authority does not "encompass the power to promulgate retroactive rules
unless that power is conveyed by Congress in express terms." Bowen v. Georgetown (Jniversity Hospital,
488U.S.204,208(1988). SeeHenryFordHealthSystemv.Dep'tofHealthandHumanServices,654F.3d
660,667 (6th Cir. 20ll) ("Only express congressional authorization for an agency to regulate retroactively
will defeat [the] presumption" that a delegation of rulemaking authority "allows the agency to regulate
prospectively"). Congress did not expressly authorize the Commission to engage in retroactive rulemaking.
See 47 U.S.C. $$ 154(i),201(b), 25a@)(2),303(r). Consequently, a Commission rulemaking "operates
only prospectively." AT&T Co. v. FCC,978F.2d727,732 (D.C. Cir. 1992). And "because a rulemaking
can affect the conduct of parties only prospectively; it does not determine the legality of past conduct." Id.
(emphasis in original).
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agency, but an independent, private nonprofit corporation governed by a l9-member board

composed primarily of industry and advocacy group representatives." Mitchell F. Brecher,3l

FCC Rcd 2406,2143 (2016). Because it is not a govemment-controlled corporation, USAC is not

an agency for the purposes of FOIA,I5O and the records or information that it compiles are not

protected by Exemption 7(E).

In order for a corporation to function as a federal agency, or exercise decision-making

authority, it must be specifically authorized to do so by or under a federal statute. See 3l U.S.C. $

9102 (" An agency may establish . .. a corporation to act as an agency only by or under a law of the

United States specifically authorizing the action"); United States Telecom Ass'nv. FCC,359 F.3d

554, 565-68 (D.C. Cir.2004) ("Congress has not delegated to the FCC the authority to subdelegate

to outside parties"). In 1998, the Commission asked Congress for specific statutory authority to

designate USAC to administer the federal universal service mechanism. See Report in Response

to Senate Bill 1768 and Conference Report on H.R. 3579, 13 FCC Rcd 11810, 11819 (1998).

Although such authorization was not granted by Congress, the Commission nevertheless

proceeded to exercise its general authority under $$ 4(Ð and254 of the Act to designate USAC as

the administrator of the universal service program. See Changes to the Bd. of Directors of NECA,

13 FCC Rcd 25058,25065-66 (1998) (*NECA Changes").

The Commission was not authorized by Congress to delegate decision-making authority to

USAC. See id. at25131 (dissenting statement of Com'r Furchtgott-Roth).15r Accordingly, when

150 With specific exceptions not applicable here, the APA defines the term'oagency" to mean "each authority
of the Government of the United States, whether or not it is within or subject to review by another agency
...'5 U.S.C. $ 551(l). For purposes of the FOIA, the statute provides that "the term 'agency' as defined
in [$] 551 ... includes any executive department, military department, Government corporation,
Government controlled corporation, or other establishment in the executive branch of the Government
(including the Executive Office of the President), or any independent regulatory agency." Id. 5 552(Ð(l).
tst 11t" Commission relied on $ 2005(b) of S. 1768, a supplemental appropriations bill adopted by the

36



it designated USAC to be the sole administrator of the universal service support mechanisms, the

Commission emphasized that USAC's function would be ooexclusively administrative." Id. at

25067. The Commission subsequently has not delegated its authority to "execute and enforce the

provisions of [the Act]," 47 U.S.C. $ 151, to USAC. See 47 C.F.R. ç 54.702. Nor could it, insofar

as the Commission can only "delegate any of its functions ... to a panel of commissioners, an

individual commissioner, an employee board, or an individual." 47 U.S.C. $ 155(c)(l). As the

Commission has recognized, "USAC is not itself an agency with enforcement powers." IBM

Corp.,25 FCC Rcd 11085, 1091 (T 13) (2010).

Because it is not a federal agency, USAC is not subject to the FOIA's disclosure

requirement. See 5 U.S.C. $ 552(a) ("Each agency shall make available to the public information

as follows ..."). Therefore, the exemptions to FOIA's disclosure requirement do not apply to

documents obtained by USAC. See id. at $ 552(b) ("This section does not apply to matters that

are ..."). Hence, documents compiled by USAC are not protected by the FOIA. Moreover,

because USAC is without lawful authority to enforce the provisions of the Act - and its statutory

authority to administer the Telecom Program is questionable at best - the records or information

that USAC compiles certainly cannot be characterized as having been o'compiled for law

enforcement purposes. "

The Commission has delegated law enforcement authority to its Enforcement Bureau

("88"). See 47 C.F.R. $ 0.311. It is the EB that serves as the "primary Commission entity"

responsible for enforcement of the Act and "other communications statutes," the Rules, and the

Senate in 1998. See NECA Changes,13 FCC Rcd at 25062 n.14,25066 nn.40, 41,25067 n.45. However, g

2005(b) was not included in H.R. 3579,the emergency supplemental appropriation bill that was passed by
Congress, having been eliminated in conference committee. See id. at25062 n.14. The Conference Report
expressly stated that its action should not be considered as expressing the approval of Congress of the
Commission's action in establishing one or more corporations to administer $ 25a(h) of the Act. ,See H.R.
Rep. No. 105-504, at 87 (1998).
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Commission's orders and authorizations. 1d. $ 0.11l(a). And within the EB, it is the USF Strike

Force ("Strike Force") that polices the "integrity of USF programs and funds." FCC Chairman

Ilheeler Announces USF Strike Force,2014WL342757l, at *1 (Jul. 14,2014) ("StrikÊ Force").

It is the Strike Force that investigates possible violations of the Telecom Program Rules.

See Network Services Solutions, LLC, 3l FCC Rcd 12238, 12240-41 (2016). Staffed with

"experienced prosecutors, investigators, and forensic analysts,::152 1¡" Strike Force has both the

authority and the expertise to conduct enforcement investigations in accordance with federal law.

USAC has neither.

The Commission Should Decide that USAC
Is Not a Federal Asency Subiect to the FOIA

USAC appears to conduct itself as if everything it does is cloaked in confidentiality. USAC

certainly believes that it can hide behind the FOIA. USAC's misguided view that it can withhold

virtually any document in its possession under FOIA appears to be based on the Commission's

decisions in cases such as Daniel E. Riordan,22FCC Rcd 4316 (2007). There the Commission

held:

It is true that USAC is a not-for-profit corporation appointed by the FCC as the
"permanent Administrator of the federal universal service mechanisms." ... fT]his
fact does not render Exemption 7(E) inapplicable .... USAC must act in accordance
with the Commission's orders, rules and directives, and it is clear that the FCC has
authorized USAC to review applications in the course of its administration of the
program. In this regard, USAC acts under the FCC's oversight and its actions
regarding applications are subject to FCC review. Thus, USAC's actions in
reviewing applications are performed under the FCC's authority to ensure that the
e-rate program is administered in accordance with all applicable law. Indeed, the
... document sought ... was reviewed and approved by WCB. It is therefore an
agency record that was created or obtained by the FCC and is under the agency's
control. Therefore, we do not agree ... that Exemption 7(E) is inapplicable.ls3

1s2 Strike Force, 2014 WL 3427 57 l, at *2.

153 Riordan, 22 FCC Rcd at 4318-19 (fl 9) (quoting Schools and Libraries (Jniversal Service Support
Mechanism, 19 FCC Rcd 15808, 15810 (2004)) (footnotes omitted).

38

B



The fact that the Commission appointed or authorized USAC to administer the Telecom

Program, and to review applications for funding, does not make USAC a federal agency under the

FOIA. USAC is not a federal agency, primarily because Congress never authorized the

Commission to establish USAC as such or to subdelegate any authority to USAC to administer

any USF program. Because the Riordan line of cases were \ryrongly decided, the Commission

should decide that USAC is not a federal agency for the purposes of the FOIA. It should hold that

USAC could not withhold documents from ABS under FOIA.

ilI. DUE PROCESS AND THE EX PARTE RULES REQUIRED
ABS THE

USAC must abide by the Rules when it reviews applications in the course of its

administration of the Telecom Program. See Riordan,22 FCC Rcd at 431S (ï 9) ("USAC must

act in accordance with the Commission's orders, rules, and directives" when it "review[s]

applications in the course of its administration of the program"). And USAC is obliged to ensure

that the actions are in accordance with "all applicable law." Id. Thus, USAC must comport itself

in accordance with the "fundamental notions of fairness implicit in due process." Home Box Offìce

v. FCC,567 F.2d 9, 56 (D.C.Cir.l977), cert. denied,434 U.S. 829 (1977).

USAC knew, or should have known, that the documents that ABS requested had been

submitted or issued in a contested o'licensing" case under the APA1sa and a "restricted proceeding"

under $ 1.1203 of the Rules.lss For example, the V/indstream Appeal contained allegations that

ts+ 1¡" APA defines "license" as "the whole or a part of an agency permit, certificate, approval, registration,
charter, membership, statutory exemption or other form of permission." 5 U.S.C. $ 551(8). Had the RHCD
granted their Form 465 applications, or approved funding for their FRNs, the HCPs would have received
"licenses" under the APA. The RHCD's decision to deny funding for the HCPs' applications, and the
appeal of that decision, constitutes oolicensing," which is an "agency process respecting the grant, renewal,
denial, revocation, suspension, annulment, withdrawal, limitation, amendment, modification, or
conditioning of a license." Id. S 551(9).

r5s 47 C.F.R. $ 1.120S (2017). See Change in Ex Parte Status of Requestsfor Review of USAC's Decision
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were damaging to the reputation of ABS and Mr. Speck, and Windstream sought relief that, if

granted, would be adverse to their interests. In particular, Windstream attempted to make ABS

solely liable for any violation of the competitive bidding rules by claiming (falsely) that it was

unaware that Mr. Speck was a consultant for the HCPs or that he was listed as a contact person on

the Form 465s.

USAC should have recognized immediately that ABS had the right to respond to

Windstream's contentions both as a matter of due process and elemental fairness. If that was not

the case, USAC was put on notice of ABS' due process rights by the ABS Appeal. One of the four

issues ABS raised was whether "the RHCD deprived ABS of its due process right to have access

to the documentary evidence in the record."l56

The Commission's ex parte rules also entitled my clients to notice of what Windstream

had argued to USAC in the Windstream Appeal, and a meaningful opportunity to rebut

V/indstream's evidence. The primary purpose of ex parte rules is to prevent "undisclosed

communications that taint the fairness of the administrative process because they convey

information to decision-makers that interested parties do not have the opportunity to rebut."

AT&7, Inc. and Deutsche Telekom AG,27 FCC Rcd 5618, 5620 (T 9) (2012). Since the purpose

of the ex parte rules is "[t]o ensure the fairness and integrity of its decision-making," 47 C.F.R. $

1.1200(a) (2017), the Commission is "principally concerned about ex parte violations that deprive

interested persons of notice and an opportunity to respond to the violator's presentations." Ex

Parte Complaint of Marcus Spectrum Solutions, LLC,26 FCC Rcd 2351,2356 (n 15) (2011).

with Regard to the State of Tennessee's Requestfor Discounts Pursuant to $ 254 of the Communications
Act, 14 FCC Rcd 7707,7707 (1999) ("These requests for review are restricted proceedings under the
Commission's ex parte rules").
tso 435 Appeal at 3.
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Here, USAC should have been concerned that the Windstream Appeal was directed to the merits

and outcome of the proceeding, but had not been served on ABS and Mr. Speck.

USAC displayed a callous disregard for due process and the ex parte rules below. In order

to prevent USAC from disregarding due process in the future, the Commission should hold that

USAC violated due process and the ex parte rules below.

IV. USAC ERRED BY NOT ADDRESSING THE ALLEGATION
THAT WINDSTREAM VIOI 6 1.17 OF THE RULES

ABS obviously succeeded in raising a substantial and material question of fact with respect

to whether Windstream violated $ 1.17 of the Rules. Yet, USAC ignored the issue. The

Commission must resolve the issue if it finds any merit to V/indstream's argument that the

Commission should recover funds solely from ABS. See COMADs Appeal at 13. The facts show

that Windstream was involved in the alleged conflict of interest all along.

Respectfu lly submitted,

/s/ Russell D. Lukas

Russell D. Lukas

LurAS, LRFuRre, GurreRnez & SacHs, LLP
8300 Greensboro Drive
Suite 1200
Tysons, Virginia 22102
(703) 584-8660
rlukas@fcclaw.com

Attorneyþr ABS Telecom LLC and
Gary Speck

August 28,2018
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Rural Health Care Division

Admìnístrator's Decísíon on Rural Heølth Care ProgramAppeal

Via Electronic and Certifred Mail

June29,2018

Mr. Russell D. Lukas
Mr. Jeffrey A. Mitchell
Lukas, Lafuria, Gutierrez & Sachs, LLP
8300 Greensboro Dr., Suite 1200
Tysons, VA22l02

Cc: Ms. Darlene Flournoy
The Burke Center - West Austin Street
l40l W. Austin Street
Crockett, TX 75835

Cc Ms. Darlene Flournoy
Trinity Valley Community College
100 Cardinal Drive
Athens, T1'7575l

Cc Ms. Darlene Flournoy
UTHSCT on behalf of ETIHN - Andrews Center
lI74 East Lennon Avenue
Emory, TX75440

ABS Telecom LLC - Appeal of USAC's
Decision for Funding Rèquest Numbers and Applications Listed in
Appendices A and B

Dear Mr. Russell Lukas and Mr. Jeffrey Mitchell:

The Universal Service Administrative Company (USAC) has completed its evaluation of the May
12,2017 letter of appeal (Appeal) submitted by Lukas, Lafun1 Gutienez, & Sachs, LLP on behalf of
ABS Telecom,LLC (ABS) and its ManagingPartner, Mr. Gary Speck.r The applications and
funding request numbers (FRNs) that are the subject ofthe Appeal are listed in Appendices A and B
and were submitted underthe federal Universal Service Rural Health Care Telecommunications
Program (Telecom Progam) on behalf ofthe following health care providers (HCPs): The Burke

I Letter from Russell D. Lukas and Jeffrey A. Mitchell, Lukas, Laflrria, Gutierrez & Sachs, LLP, on behalf of ABS
Telecom, LLC, to Rural Health Care Division, USAC (May 12,2017) (Appeal).

Re
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Center- West Austin Strret @urke), Trinity Valley Community College (Trinity), and UTHSCT on
behalf of ETIHN-Andrews Center (UTHSCÐ (collectively, the Applicants).

On March 13,2017, USAC denied all funding requests that arose from the FCC Forms 465
referenced in Appendices A and B, which covered funding years (FYs) 2012 through 2016.2 ABS
requests that USAC reverse its denials ofthe funding rcquests listed in the Appendices.3 Because
ABS seeks a reversal of USAC's denial of funding, USAC considers ABS' request as an appeal
submitted on behalf ofthe Applicants.

USAC has reviewed the Appeal and the facts related to this matter and has determined that
Federal Communications Commission (FCC or Commission) rules and requirements support
the denials of the FRNs listed in Appendices A and B because the Applicants' selection of
Windstream Communications, I,LC (Windstream) as the service provider for these funding
requests was not the result of a fair and open competitive bidding process, and was therefore in
violation ofthe Commission's requirements forthe Telecom Program.a

Background

The Telecom Program provides eligible HCPs with universal service support for the difference
between urban and rural rates for eligible telecommunications services, subject to limitations

2 See Emails from Rural Health Care Division, USAC to Darlene Flournoy, The Burke Center - West Austin Sheet
et al. (Mar. 13,2017) (Administrator's Denials); Letter from Rural Health Care Division, USAC, to Darlene
Flournoy, The Burke Center - West Austin Street et al. (Mar. 13,2017) (Further Explanation of Decision).
3 See Appeal at l, I l. ABS also requcsts that USAC grant ABS' request for certain documents it requested on April
27,2017, upon which USAC based its decision. See Appeal at 10. Because ABS' subsequently submitted a
Freedom of Information Act (FOIA) request for these documents to the FCC, which the FCC has since addressed
and is under appeal, USAC does not address the request herein. Søe FOIA Request from Russell Lukas, Lukas,
Lafwia, Gutierrez & Sachs, LLP, to FOIA Oflice, FCC (received May 24,2017);Lettt from Kirk S. Burgee to
Russell Lukas, FOIA Control No. 2007-000 672 (Sept. 8, 2017); Application for Review of Freedom of Information
Action, Russell D. Lukas, Lukas, Lafuria, Gutierrez & Sachs, LLP, to FCC, FOIA Control No. 2007-000672 (Oct.
31,2017); Amendment to Application for Review of Freedom of Information Action, Russell D. Lukas, Lukas,
Lafuria, Gutierrez & Sachs, LLP, to FCC, FOIA Control No. 2007-000672 (May 17,Z0lB).
a See Requestsfor Review of Decisions of the universal Senice Administrator by Hospital Networles Management,
Inc. Manchaca, Texas, WC Docket No.02-60, Order, 3l FCC Rcd 5731,5733,paru 4 (2016) (Hospital Networks
Management Order) (citing Federal-State Joínt Board on Universal Services, CC Docket No. 9645, Report and
Orde412 FCC Rcd 8776,9076, para. 480 (1997) (Universal Semice First Report and Order) (subsequent history
omitted) (requiring competitive bidding processes to be fair and open such that no bidders receive an unfair
advantage); Promoting Telehealth in Rural America,WC Docket No. l7-3l},Notice of Proposed Rulemaking and
Order, FCC 17'164,2017 WL 6507162, at *28, para. 100 (2017) (2017 RHC NPRM and Ordel) ('[A] process that
is not 'fair and open' is inherently inconsistent with 'compotitive bidding."'). Cf. Schools and Libraries (Jnìversal
Semice Support Mechanism, CC Dockct Nos. 96-45 et al.,Third Report and Order and Second Further Notice of
Proposed Rulemaking, 18 FCC Rcd26912,26939,para.66 (2003) (Schools ønd Libraries Thírd Report and Order)
(stating that a fair and open competitive bidding process is critical to preventing waste, fraud, and aÈuse ofprogram
resources). See generally,4T C.F.R. 5a.603(a).
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set forth in the Commission's rules.s FCC rules require HCPs to competitively bid the
requested services and select the most cost-effective method of providing the requested
service.ó Specifically, each HCP must make a bona fide request for eligible services by
posting an FCC Form 465 to USAC's website for telecommunications carriers to review.T The
HCP must review all bids submitted in response to the FCC Form 465 and wait at least 28 days
before entering into a service agreement with the selected service provider.s

The FCC further requires that the competitive bidding process be fair and open, and that the
process not be compromised by improper conduct by the applicant, service provider, or both
parties.e Accordingly, a service provider participating in the competitive bidding process cannot
be involved in the preparation ofthe applicant's technology plan, FCC Form 465, request for
proposal ßFP), or vendor selection process.l0 Consultants or other parties working on behalf of
the HCP who have an ownership interest, sales commission arrangemen! or other financial stake
with respect to a bidding service provider are also prohibited from performing any ofthose tasks on
behalf of the HCP.I I The FCC has further clarified that the individual listed as the contact person

on the FCC Forms 465 may not be affrliated with a service provider that participates in the bidding
process as a bidder.12 As the FCC explained, the contact person can influence an applicant's
competitive bidding process by controlling the dissemination of information regarding the services
requested.13 For example, a contact person that has a relationship with a prospective service
provider may discourage prospective bidders from submitting a bid, exclude prospective bidders
from the bidding process altogether, or the contact person may not provide information to other
bidders ofthe same type and quality that the contact person retains for its own use as a bidder.la

s See 47 C.F.R. $$ 54.602(a),54.604(b).
6 See 47 C.F.R. $$ 54.603(a), (b)(4), 54.6Is(a).
7 See 47 C.F.R. $ 54.603; see olso FCC Form 465, Health Care Providers Universal Service Description of Services
Requested & Certification Form, OMB 3060-0804 (Nov. 2012) (FCC Form 465).
8 47 C.F.R. $ 54.603(bX3).
e Hospital Networks Management Order,3l FCC Rcd at5733,para.4.
to Id. (citing Schools and Libraries tJniversal Service Support Mechanism and A National Broadband Planfor Our
Future, Sixth Report and Order, CC Docket 02-6,25 FCC Rcd 18762,18799-800, para. 86 (2010) (Schools and
Líbraries Sixth Report and Order) ("an applicant violates the Commission's competitive bidding rules if the
applicant turns over to a service provider the responsibility for ensuring a fair and open competitive bidding
process").
11 Hospital Networl<s Management Order,3l FCC Rcd at 5733-34,para. 4 (citing Requestsfor Review of the
Decision of the Universal Semice Administrator by SEND Technologies, L.L.C., CC DocketNo.02-6,Order,22
FCC Rcd 4950 (Wireline Comp. Bur. 2007) (SEND Order) (finding that where the applicant's contact person is also
a partial or¡mer of the selected service provider, the relationship between the applicant and the service provider
creates a conflict of interest and impedes fair and open competition).
t2 Id. at 5742, para.2O (citing Schools and Libraries Sixth Report and Order, 25 FCC Rcd at 18799-800, para. 86
("an applicant violates the Commission's competitive bidding rules ifthe applicant tums over to a service provider
the responsibility for ensuring a fair and open competitive bidding process")).
t3 Id. at 5740, para. l7 (citing Request for Review by Mastermind Internet Semices, Inc., et al., CC Docket No. 96-
45, Order, 16 FCC Rcd 4028, 4033,paru.l0 (2000) (Mastermind Order)).
t4 Id.
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Further, the FCC has stated that any FCC Form 465 that lists as the contact person an employee or
representative ofa service provider that also participates in the bidding process as a bidder or is
ultimately selected to provide the requested services is deemed defective and any funding requests
arising from that form must be denied.ls

Anplicants' Funding Requests

Between Apnl20,20l2 andJune 2, 2015, the Applicants submitted FCC Forms 465 requesting
eligible services for FY 2015, which resulted in the selection of Windstream to provide service for
the FRNs listed in the Appendices.l6 The contact person listed on each of the FbC Forms 465 was
Mr. Specþ an employee ofABS.lT

Based on its review and investigation, USAC determined that the relationship between Windstream
and Mr. Specþ the party who filed the FCC Forms 465 onbehalf ofthe Applicants and whose
employeg ABS, was listed as a vendor on at least one ofthe Applicants' service agreements with
Windstream, created a conflict of interest that impaired the Applicants' ability to hold a fair and
open competitive bidding process for the FRNs listed in the Appendices.ls Therefore, on March

ts Hospital Networks Management Order,3l FCC Ftcdat5742,para.20 (citingMastermind Order,l6 FCC Rcd at
4032.para.9). See also Send Order,22FCC Rcd at 4952-53, para. 3 ("[]n the Mastermind Order,the Commission
held that, where an FCC Form 470 lists a contact person who is an employee or representative of a service provider
who participates in the competitive bidding proççss, the FCC Form 470 is defective.") . ln Hospital Networlæ
Management Order,the FCC observed that the mechanics of the bidding processes in the rural health care and E-
rate programs are effectively the same and that, like the FCC Form 470 inthe E-rate program (i.e., the FCC Form
inviting service providers to submit bids in response to an applicant's request for services), the rural health care
program's FCC Form 465 describes the applicant's planned service requirements, as well as other information
regarding the applicant and its competitive bidding process that may be relevant to the preparation ofbids. Se¿ 3 I
FCC Rcd at 57 4l-42, pua. 20.
16 See FCC Form 465 No. 43123237 for FY 2012 (Apr. 20, 2012);FCC Form 465 No. 43 123240 for Fy 2012 (Apr.
20,2012); FCC Form 465 No. 43133868 for FY 2013 (May 16,2013); FCC Form 465 No. 43144511 for Fy 2014
(May 29,2014); FCC Form 465 No. 43155659 for FY 2015 (June l, 2015); FCC Form 465 No. 43155674 for Fy
20 15 (June 1,2015); FCC Form 465 No. 43 155889 for Fy 201 5 (June 2,2015).
t7 Id.
18 On December 23,2016, USAC sent information requests to Windstream and the Applicants requesting
clarification or additional information to address certain issues or deficiencies USAC identified in the funaing
requests listed in Appendix A. See Email from Jeremy Matkovich, Program Analyst, USAC, to Darlene Flournoy,
ETIHN Coordinator, Burke Center, Trinity, UTHSCT (Dec.23,2016); Email from Jeremy Matkovich, program
Analyst, USAC, to Tim Loken, Director Regulatory Reporting, rùy'indstream (Dec. 23,2016). Inits response to
USAC's December 23,2016 information request, Windstream indicated that its monthly recurring charges for each
funding request included commissions paid to "Channel Partners" as compensation for identifying and bringing a
customer to Windstream. See Letler from Tim Loken, Director Regulatory Reporting, Vy'indstream, to USAC, ãt I
(Jan' 6, 2017). According to Windstream's website, ABS Telecom, LLC was named one of Windstream's ooElite

Channel Partners" in2014. See Windstream IVebsite, Windstream Names 2014 Elite Channel partners, available at
httP://news.windstream.com/news-releases/news-release-details/windstream-announces-2014-elite-channel-partners
(last visited May 17,2018). Based on this information, USAC found that Mr. Speck's role as the contact person
listed on the Applicants' FCC Forms 465 and affiliation with V/indstream created a conflict of interest that t¿inted
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13,2017, USAC denied the funding requests because the Applicants' selection of Windstream as

the service provider for these funding requests was not the result of a fair and open competitive
bidding process, in violation ofthe FCC's requirements.le

ABS'Apneal

On May l2,20l7,ABS appealed USAC's denials of the FRNs listed in the Appendices.20 In the
Appeal, ABS acknowledges that it had a business relationship with Windstream, arising from an
agreement entered into in March 2011, underwhich ABS served as Windstream's "non-exclusive
representative to solicit new business projects within Windstream's service Nea."2r
Notwithstanding this relationship, ABS argues that: (1) the Applicants and ABS were only subject
to the competitive bidding rules and certification requirements of Section 54.603 ofthe Telecom
Program rules, which do not require that the competitive bidding process be fair andopen;z2 Q)
neither the Applicants nor ABS violated any provision of Section 54.603 of the Telecom
Program;23 and (3) the Applicants did in fact conduct fair and open competitive bidding
processes.24 We address each ofthese arguments below.

ARGIIMENT I - The Applicanß and ABS were only subject to the competitive bidding and
certific¿tion requirements of Section 54.603 of the Telecom Program rules, which do not
require thatthe competitive bidding process be fair and open.

First, ABS argues thal the Applicants and ABS were only subject to the competitive bidding and
certification requirements set forth in Section 54.603 ofthe FCC's Telecom Program rules, which,
unlike the Healthcare Connect Fund Program (HCF Program), do not require that the competitive
bidding process be fair and open.2s To support its assertion, ABS cites to the 2012 HCF Order, n
which the FCC established the HCF Program and codified the fair and open competitive bidding
requircments for that program.26 ABS argues that in establishing theHCF Program, the FCC did
not amend the competitive bidding requirements set forth in Section 54.603 ofthe Telecom

the competitive bidding process for each ofthe funding requests listed in the Appendices. See Administrator's
Denials; Further Explanation of Decision.
re See Adminishator's Denials; Further Explanation of Decision. To the extent USAC provided funding for the
FRNs listed in the Appendices, it sought recovery ofthose funds in a separate letter. S¿e Emails from Rural Health
Care Division, USAC to Maribeth Everley, Windstream Communications, LLC (Oct.23,2017); Further
Explanation of Decision at 2, wr. 2-3.
20 See Appeal.
21 See id. at 9; Attachment 3, Declaration, paras. I l-12.
22 See Appealat3-5.
23 See id. at 5-8.
2a See id. at8-9.
2s See íd. at3-5.
26 See generally Rural Health Care Support Mechanism,WC DocketNo. 02-60, Report and Order, 27 FCC Rcd
166V8,16678 (2012) (HCF Order).

7O0 72th Street NW, Suite 900, Washington, DC 20005 - Phone: (202)776-0200 Fax: (2O21776-0080



Mr. Russell D. Lukas
Mr. Jeffrey A. Mitchell
Lukas, Lafuria, Gutierrez & Sachs, LLP
June29,2018
Page 6 of20

Program rules to require all entities participating in the Telecom hogram to conduct a fair and
open competitive bidding process; and, therefore, USAC must conclude that ABS was only subject
to the competitive bidding and certification requirements set forth in Section 54.603 ofthe Telecom
Program rules.27

We reject ABS' arguments. Pursuant to Section 54.603 ofthe Telecom Program Rules, an HCP or
an authorized agent acting on behalf ofthe HCP must certiff, among other ttrings, that: (1) the
requester is a public or non-profit entity eligible to receive support; Q) the requesûer is physically
located in a rural area; and (3) the requested service will be used solely for purposes reasonably
related to the provision of health care services.2s While USAC agrees that the Applicants and ABS
acting on behalf of the Applicants are required to follow these certification requirements, USAC
notes that the Applicants and ABS were also required to conduct a fair and open competitive
bidding process pursuant to Telecom Program requirements.

Specificall¡ although the fair and open competitive bidding requirements have not been codified in
existing Telecom Program rules, the FCC has consisúently held that the competitive bidding
process that results in the selection of a service provider in the Telecom Program must be fair and
open.2e The FCC also explicitly acknowledged in tl'te 2017 NPRM and Orderthat the proposed,
formal adoption of rules codifuing the fair and open standard for the Telecom Program, as
proposed in the NPRM, would merely codify its existing competitive bidding requirements,30 and
noted that a process that is not'ofair and open" is inherently inconsistent with "competitive
bidding.3l Further, the Commission has applied the fairand open competitive biddìng requirement
in its decisions to determine whetherthe selection of an HCP's service provider in individual cases
complied with Telecom Program requirements, despite the lack ofa formal rule codiffing this
requirement.32 Therefore, USAC rejects ABS' argument.

ARGUMENT 2 -Neither the Applicanß nor ABS violated any provision of Section 54.603 of
the Telecom rules.

27 Ãppealat4.
28 47 c.F.R. $ 54.603.
2e Hospital Networl<s Management Order,3l FCC Rcd at 5733, pan.4 (citing Mastermind Order,l6 FCC Rcd at
4033, para. l0). See íd. at 5731 ("The principles underlying the Mastermind Order andother orders addressing fair
and open competitive bidding not only apply to the E-rate program (more formally known as the schools and
libraries universal service program), but also to participants in the rural health care program.").
30 see 2017 NPRM and order at 28, para. 100 ("Because we are merely proposing io .óai¡, an existing requirement,
RHC Program participants that are already complying with our competitive bidding rules should not be impacted.").
3t Id. (citing (Jniversøl Service First Report and Order, 12 FCC Rcd 8776).
32 See, e.g. Hospital Networks Management Order,3l FCC Rcd 5731 (finding aviolation of the Commission's
competitive bidding requirements where the Telecom Program applicant's competitive bidding process was not..fair
and open"). See also id. at 5741, para. l8 n.84 (citing Mastermind Order, 16 FCC Rcd at 4032-33, para. l0
(concluding that a competitive bidding violation occurred despite the lack of a specific rule addressing the facts at
issue)).
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Second, ABS argues that neither the Applicants nor ABS violated any provision of Section 54.603
ofthe Telecom Rules, and states that USAC's finding that the Applicants' selection of Windstream
as their service provider was not the result of a fair and open competitive bidding process is either
irrelevant or immaterial.33 Specifically, ABS asserts that Section 54.603 of the Telecom Program
rules does not prohibit anyone from having a financial interest in the selection of a service provider
or receiving a sales commission for any purpose; and, therefore, ABS could not have violated this
section ofthe rules.3a

As an initial matter, USAC's denial ofthe funding requests listed in the Appendices was not based
on a violation of Section 54.603 of the Telecom Program rules, but rather was based on a violation
ofthe fair and open competitive bidding requirements, which, for the reasons stated above, apply to
the Telecom Program and prohibit precisely the type ofrelationship the Applicants' contact person

and ABS' employee, Mr. Specþ had with Windstream. As previously stated, the FCC requires
that the competitive bidding process be fair and open.35 Accordingly, consultants or other
parties working on behalf ofthe HCP who have an ownership interes! sales commission
arrangement, or other financial stake with respect to a bidding service provider are prohibited from
being involved in the preparation of the applicant's technology plan, FCC Form 465, request for
proposal (RFP), or vendor selection process.36 The FCC has further clarified that the individual
listed as the contact on the FCC Forms 465 may not be affiliated with a service provider that
participates in the bidding process as a bidder.37

Mr. Specþ by his own admission, acknowledges that he received sales commissions from
Windsheam for identiffing and bringing new business customers to it and that he provided
consulting services to the Applicants, which included, among other things, identiffing potential
service providers, preparing the FCC Forms 456 and466,andassisting in the bid evaluation
process.3s It is precisely this type of relationship between an HCP's contact person and a service
provider that is prohibited given the contact person's ability to influence an HCP's competitive
bidding process by controlling the dissemination of information and potentially discouraging
prospective bidders from submitting bids or excluding them from the process altogether.3e Based
on the record and application of FCC precedent, therefore, we afTirm our determination that the

33 Appeal at 5-8.
34 Id. at6.
3s Hospital Networks Managemenl Order,3l FCC Rcd at 5733,para. 4.
36 Id. (citing Schools and Libraries Sixth Report and Order,25 FCC Rcd at 18799-800, para. 86 ("an applicant
violates the Commission's competitive bidding rules if the applicant turns over to a service provider the
responsibilify for ensuring a fair and open competitive bidding process").
37 Id. at 57 42, para. 20 (cittng Schools and Libraries Sixth Report and Order, 25 FCC Rcd at I 8799-800, para. 86
("an applicant violates the Commission's competitive bidding rules if the applicant turns over to a service provider
the responsibility for ensuring a fair and open competitive bidding process")).
38 Appeal at 9; Attachment 3, Declaration, paras. 9,ll-12.
3e See Hospital Networks Management Order,3l FCC Rcd at5740 (citations omitted).
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Applicants' selection of Windsfeam as their service providerwas not in compliance with the
FCC's Telecom Program rules and requirements.

ARGUMENT 3 - The Applicanß conducted fair and open competitive bidding processes.

Finally, ABS argues that the Applicants conducted fair and open competitive bidding processes.aO

To support its assertion, ABS notes that it had "non-exclusive agrcements with all the
telecommunications cariers, co-ops and cable companies that served northeast Texas, underwhich
ABS would receive commissions for identifying and bringing a new business customerto the
carrierc;" and, as a result, did not stand to benefrt from the selection of any particular service
provider, oosince it would be compensated by any service pnrvider selected by the HCP."4I ABS
further states that all potential bidders were treated in the same manner and had the same
opportunity to bid and that ABS '\¡¿as not called upon to take part in a bid evaluation and selection
process, because only Windstream tendered an actual bid.-42 Accordingly, ABS argues USAC
must reverse its funding denials.a3

We do not concur with ABS' claim. As explained above, FCC rules and requirements prohibit
consultants working on behalf ofthe HCP who have an ownership interest, sales commission
arangement, or other financial stake with respect to a bidding service provider from being
involved in the preparation of the applicant's FCC Form 465 or vendor selection process, among
otherthings.aa Moreover, the individual listed as the contact on the FCC Forms Ã65 

^uynot 
be

affiliated with a service provider that participates in the bidding process as a bidder.as That ABS
executed non-exclusive agreements with other service providers and that Windstream was the only
provider to ultimately tender a bid does not change the nature ofthe relationship between Mr.
Speck and Windstream, which created a conflict of interest that undermined the competitive
bidding process for all FRNs at issue - a relationship expressly prohibited by the FCC's rules and
requirements given the contact person's abilttyto influence an HCP's competitive bidding process
by controlling the dissemination of information and potentially discouraging prospective bidders
from submitting bids or excluding them from the process altogether.a6 Therefore, based on FCC

ao Appeal at 8.
4t Id. atg.
42 Id. at lo.
43 Id.
44 Id. (citing Schools and Libraries lJniversal Service Support Mechanism and A National Broadbond Planfor Our
Future, Sixth Report and Order, CC Docket 02-6,25 FCC Rcd 18762,18799-800, para. 86 (2010) (Schools and
Libraries Sixth Report and Order) ("an applicant violates the Commission's competitive bidding rules if the
applicant turns over to a service provider the responsibility for ensuring a fair and open competitive bidding
process").
4s Id. at5742,para.20 (citing Schools and Libraries Sixth Report and Order,25 FCC Rcd at 18799-800, para. 86
("an applicant violates the Commission's competitive bidding rules ifthe applicant turns over to a service provider
the responsibility for ensuring a fair and open competitive bidding process',)).
a6 see Hospital Networks Management order, 3l FCC Rcd at 5740 (citations omitted).

700 12th street NW suite 900, washington, Dc 20005 - Phone: (202)776-0200 Fax: (2o2)7764080
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precedent, we affirm our finding that Mr. Speck's dual role as the HCPs' consultant and

Windstream's sales agent created a conflict of interest that impeded fair and open competition, in
violation ofthe FCC's competitive bidding requirements.

Administrator's Decision on the Apneal

USAC is unable úo grant the Appeal because Mr. Speck's dual role as a consultant for the
Applicants and channel partner for Windsheam created a conflict of interest that tainted the
competitive bidding process for the FRNs listed in ttre Appendices. Therefore, because the
competitive bidding process that resulted in the Applicants' selection of Windstream as the service
provider for these funding requests was not fair and open, in violation of the FCC's rules and

requirements,aT USAC denies the Appeal.

If you wish to appeal this decision or rcquest a waiver, you can follow the instructions pursuant to 47
C.F.R. Part 54, Subpart I (47 C.F.R. $$ 54.719 to 725). Further instructions for filing appeals or
requesting waivers are also available at:

http ://www.usac.org/abouVaboulproeram-inte grit),/appeals.aspx.

Sincerely,

/s/ Univercal Service Administrative Company

a7 See supra note 4.

700 12th Street NW Suite 900, Washington, DC 20005 - Phone: (202l.776-02æ tax: (2021776{1080
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Appendix A

Appealed F"f 2015 FRNs Included in USAC's Information Requesfs

Æ SeeEmail from Jeremy Matkovich, Program Analyst, USAC, to Darlene Flournoy, ETIHN Coordinator, Burke
Center, Trinþ, UTHSCT (Dec.23,2016); Email from Jeremy Matkovich, Program Analyst, USAC, to Tim I.oken,
Director Regulatory Reporting, Windstream (Dec. 23, 201 6).

HCP
I\TT]MBER

HCP NAME 465 No. FRN SP NAME Rural
Rate

Urban
Rate

33149
The Burke

Center - West
Austin Street

43t44429 15801 l7
Windstream

Communications,
LLC

$21,700.00 $665.00

33149
The Burke

Center - West
Austin Street

43144429 15801 18

Windstream
Communications,

LLC
$21,700.00 $665.00

33149
The Burke

Center - West
Austin Street

43144429 1580121
Windstream

Communications,
LLC

$21,700.00 $66s.00

33149
The Burke

Center - West
Austin Street

43144429 1580122
Windstream

Communications,
LLC

$21,700.00 $665.00

33149
The Burke

Center - West
Austin Street

43144429 1580123
Windstream

Communications,
LLC

$21,700.00 $665.00

33149
The Burke

Center - West
Austin Street

43t44429 1580124
Windstream

Communications,
LLC

$21,700.00 $66s.00

33149
The Burke

Center - West
Austin Street

43144429 ls80l2s
Windstream

Communications,
LLC

$21,700.00 $66s.00

33149
The Burke

Center - West
Austin Street

43144429 1580126
Windsheam

Communications,
LLC

$21,700.00 $66s.00

33149
The Burke

Center - West
Austin Street

43144429 1580127
Windstream

Communications,
LLC

$21,700.00 $66s.00

700 12th street NW, suite 900, washington, Dc 20005 - phone: (202]|776-0200 Fax (2o2)776{,0ï0
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Appendix A

Appealed F"f 2015 FRNs Included in USAC's Information Requesta8

HCP
I\T]MBER HCP NAME 465 No. FRN SP NAME Rural

Rate
Urban
Rate

33149
The Burke

Center - West
Austin Sheet

43144429 1580128
Windstream

Communications,
LLC

$21,700.00 $665.00

33149
The Burke

Center - West
Austin Street

43t44429 1580129

Windstream
Communications,

LLC
$21,700.00 $665.00

33149
The Burke

Center - West
Austin Street

43144429 1580130

Windsfeam
Communications,

LLC
$21,700.00 $665.00

33149
The Burke

Center - West
Austin Street

43144429 l580t3l
Windstream

Communications,
LLC

$21,700.00 $665.00

33t49
The Burke

Center - West
Austin Street

43144429 1580132

Windstream
Communications,

LLC
$21,700.00 $665.00

33149
The Burke

Center - West
Austin Street

43155674 1584689

Windstream
Communications,

LLC
$22,870.00 $665.00

26649
Trinity Valley
Community

College
43133868 t5784tl

Windstream
Communications,

LLC
$20,000.00 $66s.00

26649
Trinity Valley
Community

College
43133868 1578412

Windstream
Communications,

LLC
$47,963.97 $66s.00

26649
Trinity Valley
Community

College
43133868 t5784t3

Windstream
Communications,

LLC
$33,350.34 $66s.00

26649
Trinity Valley
Community

College
43133868 1578414

Windsheam
Communications,

LLC
$3,526.50 $66s.00

7OO L2th Street NW, Suite 9ü), Washington, DC 20005 - Phone: (202)776{.200 tax: (2021776-0080
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Appendix A

Appealed F"f 2015 FRNs Included in USAC,s Information Requesfs

HCP
NTIMBER HCP NAMA, 465 No. FRN SP NAME Rural

Rate
Urban
Rate

26649
TrinityValley
Community

College
43133868 1578415

Windstream
Communications,

LLC
$3,526.50 $665.00

26649
TrinþValley
Community

College
43144s11 1578416

Windstream
Communications,

LLC
$3,526.50 $665.00

26649
Trinity Valley
Community

College
43144511 15784t7

Windstream
Communications,

LLC
s33,350.34 $66s.00

26649
Trinity Valley
Community

College
43144 11 I 57841 I

Windstream
Communications,

LLC
$3,526.50 $665.00

26649
Trinity Valley
Community

College
43123237 1578419

Windstream
Communications,

LLC
$3,526.50 $665.00

26649
Trinity Valley
Community

College
43123240 1578420

Windstream
Communications,

LLC
$3,985.50 $665.00

26649
Trinity Valley
Community

College
43155659 1578421

Windstream
Communications,

LLC
$24,150.00 $66s.00

26649
Trinity Valley
Community

College
43155659 15801 15

Windstream
Communications,

LLC
$45,554.59 $66s.00

34447

UTHSCTon
behalfof
ETIHN -
Andrews

Center

43155889 1575203
Windsheam

Communications,
LLC

$51,000.00 $66s.00

70o l2th street NW, suite 900, washington, Dc 20005 - phone: (202)776-0200 Far (202) 776{,080
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Appendix A

Appeated F"I/ 2015 FRNs Included in USAC's Information Requestas

Appendix B

Appealed FY 2012 - 20l6FRNs

HCP
I\TJMBER

HCP NAME 465 No. FRN SP NAME
Rural
Rate

Urban
Rate

3M47

UTHSCTon
behalf of
ETTHN.
Andrews
Center

43155889 1578408
Windsheam

Communications,
LLC

$51,000.00 $66s.00

34447

UTHSCTon
behalf of
ETIHN -
Andrews
Center

43155889 ts78409
Windstream

Communications,
LLC

s51,000.00 s66s.00

34447

UTHSCTon
behalf of
ETIHN -
Andrews
Center

43155889 1578410
Windstream

Communications,
LLC

s51,000.00 $66s.00

34447

UTHSCTon
behalf of
ETIHN -
Andrews
Center

43155889 1584974
Windstream

Communications,
LLC

$50,473.50 $66s.00

F"r/
HCP
No.

IICP Name
FCC

Form 465
FRN SP Name

Estimated or
Commitment

Amount

2012 26649
Trinþ Valley
Community

Colleee
43t23237 1210028

Windstream
Communications,

LLC
$28,615.00

700 12th Street NW, Suite 9ü), Washington, DC 20005 - Phone: (202l'776-02W Fax (202) 776-0080
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Appendix B

Appealed FV 2012-2016 FRNs

F"r HCP
No.

HCP Name
FCC

Form 465
FRN SPName

Estimated or
Commitment

Amount

20r2 26649
Trinity Valley
Communþ

College
43123237 1210032

Windstream
Communications,

LLC
$28,615.00

2012 26649
Trinity Valley
Communþ

College
43123240 1210038

Windstream
Communications,

LLC
$33,205.00

2013 26649
Trinity Valley
Community

Colleee
43123237 1332019

Windstream
Communications,

LLC
$34,338.00

2014 33149
The Burke

Center - West
Austin Street

4314M29 1456999
Windstrrcam

Communications,
LLC

9250,384.44

2014 33149
The Burke

Center - West
Austin Street

43144429 1457000
Windstream

Communications,
LLC

9250,384.44

2014 33149
The Rurke

Center - West
Austin Street

43144429 1457001
Windstream

Communications,
LLC

s185,922.26

2014 33149
The Burke

Center - West
Austin Street

43144429 1457002
Windstream

Communications,
LLC

s246,3t3.12

2014 33149
The Burke

Center - West
Austin Street

43144429 1457003
Windstream

Communications,
LLC

s250,384.44

2014 33t49
The Burke

Center - West
Austin Street

43144429 t4570M
Windstream

Communications,
LLC

$214,421.32

20t4 33t49
The Burke

Center - West
Austin Sfeet

43144429 145700s
Windstream

Communications,
LLC

8250,384.44

2014 33149
The Burke

Center - West
Austin Sheet

43t44429 1457006
Windstream

Communications,
LLC

s192,820.90

700 12th street NW, suite 900, washington, Dc 20005 - phone: (202]|776-02æ Fax: (2021776.{j080
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Appendix B

Appealed FV 2012-2016 FRNs

FY
HCP
No.

HCP Name
FCC

Form 465
F.RN SP Name

Estimated or
Commitment

Amount

2014 33149
The Burke

Center- West
Austin Street

43144429 1457007
Windstream

Communications,
LLC

s250,384.44

20t4 33149
The Burke

Center - West
Austin Street

43144429 1457008
Windstream

Communications,
LLC

$192,820.90

2014 33149
The Burke

Center - West
Austin Street

43144429 1457010
Windstream

Communications,
LLC

s214,42t.32

2014 33149
The Burke

Center - West
Austin Street

43144429 t4570tl
Windstream

Communications,
LLC

$180,493.97

20t4 33149
The Burke

Center - West
Austin Street

43144429 1462644
Windstream

Communications,
LLC

8250,384.44

2014 33149
The Burke

Center - West
Austin Street

43144429 r462646
Windstream

Communications,
LLC

$155,659.00

2014 33149
The Burke

Center- West
Austin Street

43144429 1465687
Windstream

Communications,
LLC

972,604.62

2014 26649
Trinity Valley
Community

Colleee
43123240 1455788

Windstream
Communications,

LLC
$39,846.00

2014 26649
Trinity Valley
Community

Colleee
43123237 1455793

Windstream
Communications,

LLC
$34,338.00

2014 266/'9
Trinity Valley
Community

College
43133868 14s5796

Windstream
Communications,

LLC
$34,338.00

2014 26649
Trinþ Valley
Communþ

College
431338ó8 1455797

Windstream
Communications,

LT'c,
s232,020.00

7OO tzth Street NW Suite 9ü), Washington, DC 20005 - Phone; (2O2)776-0200 Fax: (202)776.{1080
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Appendix B

Appealed FY 2012-2016 FRNs

F"r HCP
No.

HCP Name FCC
Form 465

FRII SPName
Estimated or
Commitment

Amount

2014 26649
Trinity Valley
Community

College
43133868 1455798

Windstream
Communications,

LLC
$34,338.00

2014 26649
Trinity Valley
Communþ

College
43133868 1456124

Windstream
Communications,

LLC
s392,226.48

2014 26649
Trinity Valley
Communþ

College
43133868 t4s6r25

Windstream
Communications,

LLC
s567,587.64

2014 26649
Trinity Valley
Community

Colleee
43t44511 1456126

Windsheam
Communications,

LLC
9392,224.08

2014 26649
Trinity Valley
Community

Colleee
43144511 1456997

Windstream
Communications,

LLC
$538,675.08

2014 26649
TrinþValley
Community

Colleee
43144511 1456998

Windstream
Communications,

LLC
$281,820.00

2014 26649
Trinity Valley
Community

Colleee
43144511 1462637

Windstream
Communications,

LLC
s34,338.00

2014 26649
Trinity Valley
Community

Collese
43144511 1462640

Windstream
Communications,

LLC
$34,338.00

20t5 26649
TrinþValley
Communþ

College
43133868 1578414

Windstream
Communications,

LLC
$34,338.00

20ts 26649
Trinity Valley
Community

College
43133868 t5784rs

Windstream
Communications,

LLC
$34,338.00

2015 26649
TrinþValley
Community

Colleee
4314451t 1578416

Windstream
Communications,

LLC
$34,339.00

700 12th street NW, suite 900, washington, Dc 20005 - phone: (202]|776-0200 Fax: (202)776-0080
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Appendix B

Appealed FV 2012-2016 FRNs

F'r HCP
No.

HCP Name
FCC

Form 465
FRN SPName

Estimated or
Commitment

Arnount

2015 26649
Trinity Valley
Community

Collese
43t445r1 1578418

Windsheam
Communications,

LLC
$34,338.00

2015 26649
Trinity Valley
Community

College
43tss6s9 1578419

Windstream
Communications,

LLC
$34,338.00

20t5 26649
Trinity Valley
Community

College
43155659 1578420

Windstream
Communications,

LLC
$39,846.00

20t6 33r49
The Burke

Center - West
Austin Street

43144429 1697877
Windstream

Communications,
LLC

8252,420.00

2016 33r49
The Burke

Center - West
Austin Street

43t44429 1697940
Windstream

Communications,
LLC

s252,420.00

2016 33149
The Burke

Center - West
Austin Street

43144429 r697941
Windstream

Communications,
LLC

s252,420.00

2016 33t49
The Burke

Center - West
Austin Street

43144429 t697946
Windsheam

Communications,
LLC

9252,420.00

2016 33149
The Burke

Center - West
Austin Street

43144429 r697947
Windstream

Communications,
LLC

9252,420.00

2016 33r49
The Burke

Center - West
Austin Street

43t44429 1697948

rWindsheam

Communications,
LLC

s252,420.00

2016 33149
The Burke

Center - West
Austin Street

43144429 1697949
Windsheam

Communications,
LLC

$252,420.00

2016 33t49
The Burke

Center - West
Austin Sheet

43144429 t6979s3
Windstream

Communications,
LLC

s252,420.00

700 12th Street NW, Suite 900, Washington, DC 20005 - Phone: (2021776-02N Far (202) 776{080
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Appendix B

Appealed FY 2012-2016 FRNs

F"Y
HCP
No.

HCP Name
FCC

Form 465
FRN SP Name

Estimated or
Commitment

Amount

2016 33149
The Burke

Center - West
Austin Street

43t4M29 16979s4
Windstream

Communications,
LLC

s252,420.00

2016 33149
The Burke

Center - West
Austin Street

43144429 1697958
Windsheam

Communications,
LLC

$252,420.00

2016 33149
The Bur{<e

Center - West
Austin Street

43144429 1697959
Windstream

Communications,
LLC

s252,420.00

2016 33149
The Burke

Center - West
Austin Street

43t44429 t697960
Windstream

Communications,
LLC

s252,420.00

20t6 33t49
The Burke

Center - West
Austin Street

43144429 1697961
Windstream

Communications,
LLC

s252,420.00

2016 33149
The Burke

Center - West
Austin Street

43t44429 1697963
Windstream

Communications,
LLC

s252,420.00

2016 26649
Trinity Valley
Community

Colleee
43123237 1698r06

Windstream
Communications,

LLC
$34,338.00

2016 26649
Trinity Valley
Community

Colleee
43133868 1698108

Windstream
Communications,

LLC
$34,338.00

2016 26649
Trinity Valley
Communþ

Colleee
43133868 16981 10

rWindstream

Communications,
LLC

ß232,020.00

2016 26649
Trinity Valley
Communþ

College
43133868 l698tt2

Windsheam
Communications,

LLC
s567,587.64

2016 26649
Trinity Valley
Community

College
43133868 1698r l8

Windstream
Communications,

LLC
s392,224.08

700 12th street NW, suite 90O washington, Dc 20005 - phone: (202]'776-0200 Fax (202)776-0080
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Appendix B

Appealed FV 2012-2016 FRNs

F"r
HCP
No.

HCP Name
FCC

Form 465
F'RN SP Name

Estimated or
Commitment

Amount

2016 26649
Trinity Valley
Community

Collese
43133868 l698t2l

Windstream
Communications,

LLC
$34,338.00

2016 26649
Trinify Valley
Community

Colleee
43144511 169812s

Windstream
Communications,

LLC
$34,338.00

2016 26649
Trinity Valley
Community

Collese
43144511 1698130

Windstream
Communications,

LLC
s392,224.08

2016 26649
Trinity Valley
Community

Colleee
431445t1 1698134

Windstream
Communications,

LLC
$34,338.00

2016 26649
Trinity Valley
Community

College
43155659 1698138

Windstream
Communications,

LLC
$281,820.00

2016 34447

UTHSCT on
behalf of
ETIHN -

Andrews Center

431s5889 1697880
Windstream

Communications,
LLC

$604,020.00

2016 34447

UTHSCT on
behalf of
ETIHN -

Andrews Center

431s5889 1698227
Windstream

Communications,
LLC

$604,020.00

20t6 34447

UTHSCT on
behalf of
ETIHN -

Andrews Center

43155889 1698229
Windstream

Communications,
LLC

$604,020.00

2016 34447

UTHSCT on
behalf of
ETIHN -

Andrews Center

43155889 1698230
Windstream

Communications,
LLC

$604,020.00

20r6 3M47

UTHSCTon
behalf of
ETtrIN -

Andrews Center

43155889 r698233
Windstream

Communications,
LLC

s597,702.00

700 12th Street NW, Suite 9fi), Washington, DC 20005 - Phone: (202l-776-0200 Fax: (202l,776Ð080
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DECLARATION

I, Gary H. Speck, do hereby declare and state as follows:

1. I am the Managing Partner and Senior Design Engineer of ABS Telecom LLC

("ABS"). I have been a partner in ABS since July 2006. Prior to July 2006, I worked as a

Technical Sales Engineer for AT&T (formerly SBC and Southwestem Bell Telecorn) for four

years, and as a Systems Engineer for Mcleod USA for two years. I have 23 years of experience

in the telecommunication industry. My technical certifications have included Cisco Certified

Design Professional, Cisco Certified Nefwork Professional, Microsoft Certifiecl Systems

Engineer, and Microsoft Certified Professional and lnternet.

2. I am preparing this declaration to support the appeal that ABS plans to file with

the Universal Service Administrative Co. ("USAC") seeking review of the clecisions of its Rural

Health Care Division ("RHCD") to deny all the firnding requests that arose from the FCC Forms

465 ("Form 465s") that were filed on behalf of The Burke Center - West Austin Street ("Burke")

and Trinity Valley Community College ("Trinity"), as well as the Form 465s that UTHSCT

(University of Texas Health Science Center at Tyler) filed on behalf ETIHN (East Texas

Interactive Flealthcare Nefwork) - Andrews (Andrews Center) ("UTHSCT"). Burke, Trinity,

and UTHSCT were seeking universal service support for health care providers ("IICPs") under

the FCC's Telecommunications Program ("Telecom Program"). I will refer to Burke, Trinity,

and UTHSCT collectively as "the HCPs," or individually as a "HCP."

3, I have reviewed the material that Wamen Lai of CFT Filings LLC emailed to

Jeremy Matkovich of USAC on .Ianuary 5, 2017 in response to Mr. Matkovich's request for

infonnation regarding Trinity (HCP 26649), Burke (HCP 33149), and UTHSCT (HCP 34447).

The material included a document entitled "Response to USAC Inquiry dated 12123/2076." I



have personal knowledge of the facts set forth in that document and I believe that they are true

and conect. And because those facts are in the record before USAC, I will not repeat or address

them in this declaration,

4. ABS is a network design and technology distribution company. We design

telecom solutions for businesses and price them using our access to over 100 service providers

nationwide. We price the solution across multiple vendors to obtain the best price and service

level available for the customer. We present the options available to the customer, bring together

the providers with the customers for contracting, and assist with the implementation of the

solution and troubleshooting throughout the term of the conffact between the customer and the

service provider(s).

5. As I understand it, ETIHN was a project of the Northeast Texas Consortium of

Colleges and Universities. ETIHN described itself as a voluntary collaboration of seven HCPs

that serve 50 rural northeast Texas counties. It provided satellite feleconferences fbr nurses and

physicians and continuing education for medical professionals in the rural comr¡unities.

Trinity, Burke, Andrews Center, and UTHSCT were members of ETIHN. UTHSCT served as

an agent and coordinator for ETIHN. My main contacts with ETIF{N was its Director, Dr.

Mickey Slimp, and its Coordinator, Darlene Flournoy.

6. In 2010, I learned that ETIHN desperately needed telecommunications facilities

and services to deploy a network linking HCPs in northeast Texas. I met with Dr. Slimp and he

explained the difficulty ETIHN was experiencing in finding telecommunications carriers willing

to provide service to the small rural communities where the HCPs operated. I informed Dr.

Slimp that ABS was a broker of telecommunications services and had relationships with almost

every telecommunications service provider in northeast Texas (including regional cable
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companies and regional co-ops) that was capable of providing the services and facilities that the

HCPs would require. I told him that I could identi$i potential service providers that would

potentially function as a patchwork of providers to provide a point to point data solution, and

could provide engineering assistance to the HCPs based on my knowledge of existing fîber and

points of presence in the region. I had just completed assisting the City of Rusk with the

technical components of their 2010 grant application for the BTOP Program, and through that

process had conducted extensive research into the providers and capabilities of those providers in

the region.

7. During our conversations, I shared with Dr. Slimp my unique qualification as a

regional expert, which included â vast knowledge of the assets, including the location of regional

back haullmeet points, held by some of the smaller providers in the region that stemmed from

my years at Mcleod USA and AT&T. The East Texas telscommunications landscape is unique

due to its patchwork of small local providers and LATAs. ETiHN had not been successful in

obtaining services required in the region due to this disjointed structure and extreme rural

locations. The geographical location of the HCP sites required circuits would likely cross a wide

range of LATAs and incumbents.

8. As I understand it, prior to engaging my services, ETIHN had unsuccessfully

searched for multiple years ftrr providers willing to service these rural sites. I)r. Slimp initially

provided a list of the potential sites to research for conneotivity. This search was unsuccessful,

as it had consistently been for ETIHN over the years. No providers irqere willing to do a capital

outlay (CAPX) for build out, so the only remote possibility was an operations cost (OPEX)

model with the cost included in the monthly recurring cost. The region had a large number of

extreme remote low density areas, which present two difficulties to the service providers: (a)
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lack of population density for future retail sales, and (b) extreme hardware and physical network

equipment requirements (including routers, switches, long haul repeaters, right of way permits

and taxes for using right of way, and fiber). The major telecom carrier models (AT&T, Verizon,

Qwest, etc.) overcome this hurdle by using a rule of thumb of 250,000 people. If the 250,000

population density is not met, regional intra-LATA providers, co-ops and cable cornpanies fîll in

gaps by providing subsets of service. These regional providers are small and can only provide a

few options, like low speed internet or phone lines. The regional providers are essentially

landlocked, as they don't have a path out of the LATA or LATAs they cover. This results in the

last resorf of extreme long distance clata design called Back Haul to Meet Point, which is

incredibly expensive, and likely cost prohibitive, for the customer. My extensive knowledge

allowed me to request targeted individual case basis (ICBs) that were beyond the ability of the

direct provider sales teamo as well as offer technical guidance to the provìder's internai

engineering group during the process if requestecl. These regions require design solutions that

include blended networks of regional (intra-LATA) and inter-LATA providers, a process fhat

rypically takes 6-12 months to complete and is extremely diflìcult to obtain provider to

participate.

9. As I recall, I advised Dr. Slimp that the HCPs should consider applying fbr

funding under the Telecom Program. I agreed that ABS would provicle consulting services to

ETIHN and the HCPs that rvould include: (a) identification of potential service providers; (b)

general advice and guidance about the Telecom Program; (c) formulatíon of requests for

proposals; (d) preparation and cerlification of the necessary Fonn 465s and the FCC Forms 466

("Form 466"), 466-A ("Form 466-A") and 467 ("Form 467"); and (e) assistance in the bid

evaluation process.
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10. The HCPs authorized ABS in writing to act on their bchalf before the FCC in

mafters related to the Teleconr Program, to submit Form 465s, Fonn 466s, Form 466-As, and

Fotm 467s to the RHCD on their behalf, and to make the certifications required by those forms.

1 l. I informed Dr. Slimp and the HCPs that ABS had non-exclusive agreements with

all the telecommunications carriers, co-ops and cable companies that served northeast Texas,

under which ABS would receive commissions for identifying and bringing a new business

customer to the carriers. Dr. Slimp and the HCPs appreciated the fact that ABS could provide

consulting services to them for a nominal tèe, because ABS would be compensated by the

service proviclers. Certainly, ABS's technology clistribution agreements did not create a conflict

of interest that could materially affect the competitive bidding process. ABS would not stand to

bene{it from the selection of any particular seryice provider, since it would be compensated by

any service provider selected by the HCP.

12. In March 2011, ABS entered into a dealer agreement with Windstream

Communications, Inc. ("Windstream") and its affiliates under which ABS would serve as

Windstream's non-exclusive representative to solicit new business projects within Windstream's

service area. In 2010, W'indstream had acquired Q-Cornm, of which wholesalelretail provider

Kentucky Data Link was an asset but not yet incorporated into the Windstream design model.

The fiber routes owned by Kenfucky Data Link closely matched the HCPs desired routes

between LATAs and carriers, co-ops and cable companies. Entering into the IVindstream dealer

agreement was the only way to explore the option of utilizing those routes. The agreement and

any services provided to business cuslomers solicited by ABS were to be govemed by

Windstream's tariffs and price lists on file with federal and state regulatory agencies.

Windstream was to pay ABS a commission for new projects that it had solicited.
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13. To the best of rny knowledge, the HCPs always complied with the Telecom

Program's competitive bidding and certifi cation requirements.

14. Each one of the HCPs participated in a competitive process by completing Form

465s that I signed, certified, and submitted to the RHCD. In each instance, I certified that that

the I{CP was: (a) a public or non-profit entity; (b) either a community mental health center or a

post-secondary educational institution offèring health care instruction, including a teaching

hospital or medical school; and (c) physically located in a rural area. I also certifîed that the

requested services would be used by the HCP solely f'or purposes reasonably related to the

provision of health care services or instruction that the HCP was legally authorized to provide

under Texas law, and that the selices would not be sold, resold or transfened by the HCP in

consideration of money or any other thing of value.

15. The RFICD posted all reviewed and approved Form 465s that I submitted on its

website. Aftel the Fonn 4ó5 was posted, the RHCD sent confîrmation of the posting to the HCP.

The HCPs always waited at least 28 days from the date on which their Form 465s were posted on

the RHCD's website before making a commitment with Windstream, the only service provider

that submitted a bid to them.

16. After one of the HCPs selected Windstream to be its service provider, I signed,

certified, and'submitted a Form 466 to the RHCD. In particular, I certified to the RHCD that the

HCP had selected the most cost-effective method of providing the requested services, where the

most cost-effective service was defined as the service available at the lowest cost after

consideration of the features, quality of transmission, reliability, and other factors that the HCP

deemed necessary for the service to adequately transmit its health care services.
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17. I was able to certify that the HCPs had selected the most cost-effective service

available, because I knew that there was no other service available. Windstream was the only

carrier that was willing to provide the point to point data services that the HCPs needed.

18. Prior to each competitive bid process, ABS and the HCP solicited interest in

bidding from all carriers that had the capacity to provide the services that the HCP was

considering to determine il'there was a viable service solution. These carriers included ACC

Business, Zayo Graup, Nitel, Suddenlink Business, and Windstream.

19. During each competitive bid process, ABS provided exactly the same infonnation

lo each potential service provider, and it responded in a timely manner to any follow-up

questions from potential bidders. ABS never did anything to discourage or prevent a potential

service provider from submitting a bid. Nor did it do anything that could have discouraged or

prevented a service provider from bidding.

24. As it tumed out, ABS played a purely administrative role in the competitive

bidding processes. It was not called upon to take part in a bid evaluation and selection process

for the simple reason that only Windstream tendered an actual bid. If a competing service

provider had tendered a lower bid than Windstream's, such a bidder would have been selected by

the HCP.

21. Throughout the entire process, Windstream was aware that ABS was both one of

its so-called "Channel Partners" and a consultant for the HCPs.

22. ABS was not involved in the negotiation of the contracts that the HCPs executed

with Windsfream. Under its agreement with ABS, Windstream was to provide service to the

HCPs either at its tariffed rates or in accordance with its price lists.
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23. The RHCD found that my role as the contact person listcd on the Form 465s and

ABS' relationship with Windstream undermined the "fair and open" competitive bidding

processes that lead to the selection of Windstream as the service provider. Based on its

effoneous finding of fact that I had a o'conflict of intçrest" that allegedly violated the FCC's

rules, the RHCD deemed the Form 465s to be "defective" and it denied all the associated funding

requests. The RHCD's action led the HCPs to terminate their relationships with ABS, and the

RHCD's finding that ABS was involved in conduct that violated the FCC's rules has severely

damaged its professional reputation in northeast Texas where it does business.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

}lf.ay |A,2AI7.

Gary H.

ly,
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ExnIBIT 3



DE-CLARATION

I, Charles Bates, do hereby declare and state as follows:

I' I was employed as a Channel Sales Manager for Windstream Communications

("Wildstream") from September 2010 through December 2014. My assigned region at

Windstream included the Southwest states. I established a new sales relationship with ABS

Telecom, LLC ("ABS") in 2011, and continued to serve as the V/indstream Channel Manager

assigned to ABS until my departure from Windstream in December 2014, lhave been employed

in the industry as a Channel Manager for 13 years.

2. I am prcparing this declaration to support the appeal that ABS has filed with the

Universal Scrvice Administrative Co. ("USAC') seeking review of the decisions ol its Rural

Health Care Division ("RHCD") to deny all the ñrnding requests that arose from the FCC Forms

465 ("Form 465s") that werc tìled on bchalf of The Burke Center - West Austin Street ("Burke")

and Trinity Valley Community College ("Trinity"), as well as the Form 465s that UTHSCT

(University of Texas Health Science Center at Tyler) filed on behalf ETIHN (East Texas

lnteractive Healthcare Network) - Andrews (Andrews Ccnter) ("UTHSCT"). Burke, Trinity,

and UTHSCT were seeking univers¿l selvice support for health care providers ("HCPs") under

the FCC's Telecommunications Pragram ("Telecom Program"). I will refer to Burke, Trinity,

and UTHSCT collectively as "thc HCPs," or illdividually as a "FICP."

3. In February 2011, I contacted Gary Speck with ABS to try to establish a nelv

channel sales relationship. In the course of the conversation about the services I could ot'l'er

through Windstream, Gary Speck mentioned a potential project in a rural region that he had been

uuable to {'ind a provicler to service. The project was for the ETIHN. As I undcrstand it, ETIHN

was a project of the Norlheast Texas Consortium of Colleges and Universities. ETIHN



described itself as a voluntary collaboration of sevsn HCPs that serve 50 rural northeast Texas

counties. It provided satellite teleconferences for nurses and physicians and rontinuing

education for medical professionals in the rural commrurities. Trinity, Burke, Andrews Center,

and UTHSCT were members of ETIHN. UTHSCT served as an agent and coordinator for

ETIHN. My main contacts with the ETIHN was its Director, Dr. Mickey Slimp, and its

Coordin¿tor, Darlene Flournoy.

4. Through multiple telephone cails and emails in February and March 201l, Gary

Speck provided site information for the initial project, Trinity, and requested verification that

Windstream would be interesteil in bidding on a project under the Telecom Program. He

informed me that Kentucþ Data Link (''KDL"), a recent acquisition of Windsheam, covered

nine of the 16 original sites provided by the HCP, which put Windstream in a unique position of

owning assets capable of servicing the needs of the HCP. Prior to exploring the specifìc

opportunity and submitting information intemally for pricing or engineering, Gary Sireck

requested that I obtain approval liom Windstream's legal department that we could proceed with

this opportunity through Windstream's Channel Program. Gary Speck informed me that ABS, in

thoir role as Consultant fot the HCP in the Telecom Program, would be filing the required FCC

Forms 465s, 466s and 467s. Gary Speck also repcatedly told me that the project would be

submitted for open bidding through the USAC website, and that the winning bid would be

selected based on lowest price. I wâs âware that Windstream would only receive the contracts

for service if they wcrc sclccted as the lowest bidder after the 28-day open bid window.

5. In February 2011, I spoke with my supervisor Michelle Kadlacek, AVP of

Indirect Sales, about the opportunity. We contacted an attorney in Windstream's legal

dcpartment who was designated to handle USAC issues and explained the opporfunity and ABS's
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involvement. We informed Windstream's attorney that ABS tvould be serving as Consultant for

the HCP and as such, would be filing the documentation with USAC on behalf of the HCP. We

shared all the infonnation that had been provided by ABS regarding the opportunity ancl the

process. After reviewing all the infonnation and responding to all questions from Windstrearn's

legal department, we were given their authorization to proceed 
"vith 

bidding on the opportunity.

6. ln March 2011, ABS entered into a dealer agreement with Windstream and its

affiliates under which ABS would serve as Windsh'eam's non-exclusive representative to solicit

new business projects within Windstream's service area. Windstream was to pay ABS a

commission for new projects that it had solicited.

7. During the ltrst week of May 2011, Gary Speck informed me that hc hacl filed ¡hc

initial Form 465 for the HCP, provided the HCP and filing numbers so that we could track the

Form 465, and confirmed tlre open bid window had begun. I obtained quotes from our internal

engineering department and submitted a bid for the services on behalf of Windskeam. I was

informed that Windstream was awarded the contracts after the open bid window ended.

8. In Junc 2011. Windstream's legal department began direct contract negotiations

with Dr. Slirnp and the HCP's attorneys. Windstream's legal department workecl directly with

the HCP's attorneys for nine months to draft a mutually acceptable contract form. The first sct of

the contracts for the HCP were sigred on March 19,2A12,

9. On December 13,2011, Michelle Kadlacek and I traveled to Tyler to meet with

Dr Slimp ancl Gary Speck to discuss Windstrcam's interest in obtaining thc business. During the

course of that meeting, Gary Speck informed Dr. Slimp that he would be filing the documents

with USAC on their behal{ and that he would be paid by Windstream as a channel partner.
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t0. Throughoul thc entire pfoc¡ess, Windsfrcåm w¡r¡¡ sw¿rre thaf AI]S was hoth ¡.¡nc ¡rl'

¡ts so{alled "Channel P¡¡tners" a¡rd a consultant lor the HCPs.

I l. Gary Speck specilically inforned me and my supe.wisors al the beginning ol'each

open bid t'or the HCPs that the Form 465 Windst¡eårn wûs considering bidding on had bq'en

subrnined to LJSAC by him in his role as Consultant for the HÇP. My supervi-v:rs and I were

âw8re lhat he would be receiving and reviewing all bids on behalf of the HCPs.

12. ABS was not involved in the negotiation of the conhacts that the IICPs executed

rith r#indsueam. Under its agreement with ABS, Windstream \.vac to provide service to the

HCPs either at ¡ts tåriff€d rales or in accordance with its price lists.

I decla¡e under pcnalty of perjury thnt the foregoing is fue arid correct. Exæuled on

Sr."ptember l2.20l7.

Bates

4



ExHIBIT 4



DECLARATION

I, Gary H. Speck, do hereby declare and state as follows:

l. I am the Managing Partner and Senior Design Engineer of ABS Telecom LLC

("ABS"). I have been a partner in ABS since July 2006.

2. I am preparing this declaration to refute statements asserted in the appeal

documents ("Appeal") filed by Windstream Communications, Inc. ("Windstream") on May 11,

2017 the Universal Service Administrative Co. ("USAC") seeking review of the decisions of its

Rural Health Care Division ("RHCD") to deny all the funding requests that arose from the FCC

Forms 465 ("Form 465s") that were filed on behalf of The Burke Center - West Austin Street

(ooBurke") and Trinity Valley Community College ("Trinity"), as well as the Form 465s that

UTHSCT (University of Texas Health Science Center at Tyler) filed on behalf ETIHN (East

Texas Interactive Healthcare Network) - Andrews (Andrews Center) ("UTHSCT"). Burke,

Trinity, and UTHSCT were seeking universal service support for health care providers ("HCPs")

under the FCC's Telecommunications Program (ooTelecom Program"). I will refer to Burke,

Trinity, and UTHSCT collectively as "the HCPs," or individually as a "HCP."

3. ABS filed an appeal on May 12,2017 with USAC seeking review of the decisions

of its RHCD to deny funding to the HCPs. I provided a declaration that was filed in support of

ABS' appeal. Because the facts set forth in my prior declaration are in the record before USAC,

I will not repeat or address them in this declaration.

4. I have reviewed the Declaration of Charles Bates dated September 12,2017. I

have personal knowledge of the facts set forth in that document and I believe that they are true

and correct.



5. I established my sales relationship with Windstream in February 2011. My

Channel Manager with Windstream was Charles Bates. He served as my Channel Manager until

December 2014, when I was reassigned to Zachary Mungeer. As Channel Manager, Mr. Bates

served as my primary contact with Windstream. In February 2011, I spoke with him about the

initial sites for the HCP, and requested he determine if Windstream would consider participating

in a project through the Telecom Program. From the genesis of this relationship, Windstream

was aware of ABS' role as consultant for the HCPs. (Attachment A)

6. Through conversations and emails with Mr. Bates in February and March 20ll,I

provided site lists, disclosed my role as consultant for the HCPs and explained that I had been

unable to find other providers to consider servicing the sites due to their rural location. I

provided an overview of the Telecom Program. I disclosed that as the consultant, I would be

filing all the documentation with the Telecom Program on behalf of the HCPs. I also outlined

the open bidding process, and informed him that I would be accepting bids from any provider

who expressed interest. I also explained the selection criteria demanded that the lowest bid win

the contract, and that Windstream could submit a bid but would not win the business if it was not

the lowest price. I requested that Mr. Bates discuss this matter with his internal supervisors and

legal teams to make sure he had approval for the project to move forward before many hours

were invested in exploring Windstream's participation.

7. In early March 2011, Mr. Bates informed me that Windstream Legal had

reviewed his request and approved the project. ABS subsequently entered into a channel partner

agreement with Windstream on or about March 15,2011, under which ABS would serve as a

non-exclusive representative of Windstream. ABS would be paid a commission on any new

business that it brought to Windstream.

2



8. The Dealer Agreement (or "channel partner agreement") between ABS and

Windstream contained the following provision:

Dealer shall comply with all laws, rules and regulations applicable to Dealer's or
Windstream's business and Dealer's performance of its services hereunder.
Dealer shall promptly Windstream with all information which Windstream may
request from time to time in connection with Dealer's obligations under this
Agreement. Dealer shall not make any representations or warranties regarding the
Services provided by Windstream.

9. ABS never breached its agreement with Windstream. At all times, ABS complied

will all laws, rules and regulations applicable to its business or that of Windstream. In particular,

ABS never violated the competitive bidding and certification requirements of Section 54.603 of

the FCC's rules. That rule did not prohibit ABS from serving as a consultant for an HCP at the

same time it was one of Windstream's "channel partners."

10. On or about May 5, 20ll,I informed Mr. Bates that the Form 465 opening the

Telecom Program's competitive bidding window had been approved and was now posted by

RHCD. I requested that Mr. Bates submit a bid for the services listed during the open bid period,

and provided the HCP number and Form 465 filing numbers assigned by the Telecom Program

for tracking and his intemal capture of the business. I reiterated that his bid would only be

selected if it was the most cost effective bid. At the expiration of the open bid period,

Windstream was the only provider who had expressed an interest in bidding on the project.

I 1 . On December 1 3, 2011, I traveled to Tyler, Texas to introduce Mr. Bates and his

supervisor, Michelle Kadlacek, to Dr. Mickey Slimp, the HCP representative for the project.

Our conversation included a discussion of the role each party in the process and outlined the

filings that ABS had already filed and anticipated filing with RHCD, namely Forms 465,466s

and 467s. I also repeated the disclosures to the HCP that ABS would be compensated by

Windstream as a sales agent in the form of commissions on the contract value.
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12. Windstream and the HCP signed the first contracts for the Telecom Program in

March 2012 after their legal representatives worked together for nine months to reach a mutually

acceptable contract. I was not a party to any of those negotiations, nor was I a party to the

contracts.

13. It was my practice to notifu my V/indstream channel manager (initially Mr. Bates,

and subsequently Mr. Mungeer) by telephone or email when I filed the Form 465 so they could

locate the form on the RHCD site and consider bidding on the listed locations (Attachment B).

My channel manager was directly informed that ABS was initiating the open bid period with the

Form 465 in its role as consultant for the HCP. My channel manager was also informed that it

was a competitive bidding process, that Windstream was simply being considered for the project,

and that it was not guaranteed of being selected by the HCP. I disclosed each time that if

multiple bids were submitted, the winning bid would be selected based on price after the end of

the open bid period.

14. As it tumed out, ABS played a purely administrative role in the competitive

bidding processes. It was not called upon to take part in a bid evaluation and selection process

for the simple reason that only V/indstream tendered an actual bid. If a competing service

provider hqd tendered a lower bid than V/indstream's, such a bidder would have been selected by

the HCP.

15. Under the terms of ABS' channel partner agreement with Windstream, ABS

received commissions in the amount of I6Yo on monthly recurring revenue from contacts

attributable to ABS prior to July l, 2015,not2\Yo as stated in the Appeal. (Attachment C)

16. In January 2015, ABS was engaged by Hunt Regional Emergency Medical Center

("Hunt") as a consultant to act on their behalf in the Telecom Program. On or about February

4



ll,2015,I filed the Form 465 and it was posted by RHCD. Windstream bid on the sites listed

for service, and was the only bid received. As the only bidder, Windstream was awarded the

contracts. As part of the contract negotiations between Hunt and Windstream, Hunt requested an

addendum ("Addendum") that outlined additional terms. Pursuant to Windstream's request, I

provided a draft of some sample language that was requested by Hunt. (Attachment D) Mr.

Mungeer, my assigned channel manager atthat time, took the draft and terms to Windstream's

legal department for review and approval. On March 30,2015, Mr. Mungeer sent me a copy of

the final Addendum, which had been rewritten and approved by V/indstream's legal department.

Such Addendum, executed by Windstream on April 8, 2015, states that ABS would "submit to

the Rural Healthcare Program the documentation required to obtain the difference between the

Rural and Urban Rates." (Attachment E) James E. Pearce, a member of Windstream's executive

team, was copied on that email with the attached Addendum.

17. The terms in the Addendum were repeated in documents prepared for the addition

of two more Hunt sites in February and March 2016.

18. In August 2017, Hunt representatives emailed to me a copy of correspondence

they had received from USAC regarding a review of their Form 465 f,rlings, as well as the

responses filed by Windstream (Attachment F). In response to inquiries into the January 16,

2016 Form 465 Application Number 43160643, Mr. Loken, Director of Regulatory Reporting,

stated that Windstream had become aware that ABS may have been acting as a consultant for

another customer around that time. Mr. Loken also stated that at the time of bidding,

Windstream's government support team understood that Hunt had engaged PEM Filings as their

consultant.
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19. I submitted the Fonn 465 for Hunt on January 16,2016. I subsequently called

Mr. Mungeer, who was ABS's Windstream channel manager, and told him that I had submitted

the Form 465 for Hunt, and I asked that Windstream bid on the Hunt project. Since he had been

ABS' channel manager since late 2014, Mr. Mungeer obviously knew that I represented a

Windstream channel partner.

20. Thloughout the relationship with Hunt, Windstream employees were aware of my

role as consultant for Hunt. I repeatedly explained to my sales manager that I was filing the

Form 465s, an<i as the consultant, would be unable to discnss pricing or provide information on

any other bids received during the competitive bid window. I was not privy to Windstream's

internal processes and, therefore, I cannot address what departments Mr. Mungeer engaged to

review the Hunt bid, nor the information he presented to them.

21. In May 2016, ABS sent a letter to Windstream seeking resoission of the

termination letter dated April 19,2016, asserting that ABS did not violate the terms of its Dealer

Agreement. ABS advised Windstream in its lettel on May 18,2\rc that ABS had transferred all

consulting services f'or the Telecom Program to an unrelated third party in an effort to reach a

mutrially agreeable solution and to avoid any perceived or actual organizational conflicts of

interest in future dealings.

22. As late as September 14,2016, Windstream was willing to reinstate ABS as a

"Channel Partner" so long as ABS indemnified windstream in the amount of $5 million.

However, V/indstream dicl not agree that ABS should also continue to serve the HCP as a sales

agent. (Attachment G)

23. Throughout the entire process. Vfindstream was aware that ABS was both one of

its so-called "Chalnel Partners" and a consultant for the HCPs.
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I cicclare ttncler penalty of pcr-iury thal the loregoing is tme ¿rncl corrcct. Executecl on

(' ""
Septenrber 2t.2017

L

(ìar'¡,H. Speck

rl
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9t11t2017 Arr.lcuunirr A

AB$Teleæm Amy Speck <arny@abstelecom.net>

Charles as the Attorney completes the review we have project that needs attention
2 messages

Gary Speck <gary@abstelecom.net> Mon, Feb 28,2011 at 4:02 pM
To: "Bales, Charles" <Charles.Bates@windstream. com>
Cc: "Womack, Beth" <beth@abstelecom.net>, Gary Speck <Gary@abstelecom.net>

Charles,
ABS T¿lccon LLC hos been retoined to solicit blds for a longe rurol lÂcdicql Troinirg nctwork. of the 16

sites Wind streom (KDL) covers 9 . Can you startth¿ bid process Now? on the !ãîh morch i will not be qble
to give ony guidonce on prícing ETC. But if we hove o design onC price structure in plocc bctore the 15th we
only hove to woit for 28 bid period to end. Attoched is the sile líst as well as the Ethernet Specds for the
remoles.

Gary Speck
Business Development
o) 972-407-0063
F) 214-291-5901
Gary@abstelecom,net
www.abstelecom.net

.di NETnet Rural Health Site lnformation 022511,x|s
70K

Bates, Charles <Charles. Bates@windsbeam.com>
To: Gary Speck <gary@abstelecom.net>

ïue, Mar 1,201'l at 9:30 AM

Charles Bates
District Dealer Manager
Charles.bateslôwindstream-com
Cell - 281-900-4667
Fax- 864-335-0682

From: Gary Speck fmailto: gary@abstelecom.net]
Senh Monday, February 28,2011 4:03 PM

To: Bates, Charles
Cc Womack, Beth; Gary Speck
Subject: Charles as the Attomey completes the review we have project that needs attention

[Quoted text hldden]

The information contained in this message, including attachments, may conlain privileged or confidential information that
is intended to be delivered only to the person identilled above. lf you ero not the intended recipient, or the person
responsible for delivering this message to the intended recipient, Windstream requests that you immediately notify lhe
sender and asks that you do not read the message or its attachments, and that you delete them without copying or
sending them to anyone else.

7
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Amy Speck <amy@abstelecom.net>CMiiiI
r;í .' t "'1,

Hunt Regional Emergency Medical Center at Quinlan
1 message

Amy Speck <amy@abstelecom.net> Thu, Feb 12,zo11 at 6:30 pM
To: "Mungee¡ Zachary William" <Zachary.Munoeer@windstream.com>, Jason.Dishon@windstream.com,
George. Easley@windstream.com
Cc: Gary Speck <Gary@abstelecom.net>

The Form 465 for Hunt Regional at Quinlan was submitted to the RHC today. They assigned HCP# 42OSS to the site.
Please make sure you capture this project as an ABS Telecom project. Gary has already had this design approved and
Zachary has ICB pricing.

Thank you.

Best,
Amy Speck
ABS Telecom LLC

https://mail.google.com/mail/uiol?ui=28ik=932ce9lb0d&jsver=z3kHg2WVLDs.en.&view=pt&q=mungeer%20hunt&qs=true&search=query&th=14bS0S8... 1/1

I
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AMENtE0 CgMlì¿ilssloN PLAN

Th¡s âûlÊrldêcl ççmmìssron plan becomes effecl¡'¡e on July 1,2ü1!í (-Effeclrve Dale') anei hêreby sunerserlÊs äll pnor cor¡mlsãronplans andlor ðgreenrenls, includiflg Û^ut not fumrled to any Exhtb¡l A 0f Exhtbtt I wrth iegarrt lô lhe chañnot parlner Ågreement Anyf!ìleÍence rn !hß chânrrel Pärtt!Èr Agreenrenl lo Ênor coornrssrgn plan r*xhrbrts ondil hereuy ¡* ri L ;r-t i;' lh¡s arnended
{.jomrn,sslon !,ian

Standård CP Commissions
For all sales. obtalned on or pnor to the Elfecttve Date thal are lncluded in Chônne¡ Partner's FFt6. ccmp plãn ãnd any additronal
sery¡ces added to those exlstrng accounls or ex,st'ng seF/ice adrjtesses ('Exlsùnq Sales'), channel Parlner'w¡ll recotve a commtsstollraleof s¡rl€sñpercont(16rÀ)onM<lnthtyB¡llecJRevðnue oxc4pt forHostedSoh¡äonsSen,ices(rncludÍngUûaaS),whrchshalbepaid
ló qüãltlf rnq CPs at a conrnl,esion rale of f fleen pen:ent ( 1 5%l ¿rn fulonthiy Btlled R€venue . anrj 3% on CÞg ruRCs .,

Notwrthstand,ng lhe foregotng or any olher terms in this commtssron plan rn the event that the lotal lvlonlh¡y Bitied Revenue der¡vedfrom Channel Parlner's Exrshng Sales decreases to a0 amount :ess lhan $100,000 00. Channei partneri commissron based on
Existing Sales wrll decrease in åccord vrrrlh the followrng talrle

For all Monthly Brlled Revenue derlved f¡om sales to nel new acûountr wrlh nelv serytce adCresses that are obtaìned after the Effectlvet'ate ('New Sales') for so lo¡g as the total Month'y Brlled Revenue derrved lrorn bott' Exrsting Sates åû(l New Sales ,s iJqgrêgatoly
qreiåler lhan $225.00000 Channel Partner wìfl recerve a coør.rìrssor¡ rate oí twenly percJrt (20%) rllr Morrlirly B,lie11 puu,-n,,u
specifìcaìly derived from New Sales, excepl cPE and Hosled Solutmns Servrces ¡rnitur'trnçr Ljr)âãsl whrch súall oe rrarrt ¿l â
commissíon rateolfifteen perceni (1570) on i/onthty Brlled Revenue . and 39o onCpE ¡lRCs .,

ln the evenl that tÈe tolal Monthly Billed Revenue denved lrom both Exrsttng $ales and New Sales rn lhe åggreqafe decreases to anamount less than 5225,000 00 Channel Partner's commrssron based on New S¿¡es wrll decrÐase tn accord wth lhe above tâþie

' Monthly B;lled Revenue ¡sd_efined as net charges lor Seryrcas rnvetce(l to a custofngr þy Wlndgtaeåñl dur¡ng a one nìont¡l
pealod relahng to s€rvrces sold by CP rn ¿ccordance v¡lh lhis Aqre€ment (excludinq {axer pasi through surchärges termrnalion
charges And other lixed rnonthly ser,/i(æ feesl ln acldrl¡on fo¡ htr¡stee, Solulons Se"rvrces or eoilocaloir Sønl|cei Mort$ìty Billed
Re.¡enue does fìol rnclude any usagc"Þ¿tscd char0es
" cPE NRCs only lnclud.e the onelrme.chârges for ÇPË ând do not include laxes lerrnrnatron charges. fiatntenance plans and
lhe¡rassoclaledcharges åndolherlixedmr)nthlysarvrcefee$bultnsTeadshali beonlythebasechargeloiCpE lnnoevenlshûll lhe
cotnrnrssrons pâtd by Sl'ndgtîeanr for ð pðrhcular account for CpE sales be paid unlels the margrn oi such sale ts greate, than 20?o
ufileÊs olherwiäe ¿pplovsd ln writing on an ind¡vrdual case basis by lhe Dlreilor of Channei Markäting at Wndstrearrï For clar,ty, CpE
NR()s do nût eount tolvârd the MBñ thresholds

Monthly Billed Revenue

$s,ooo - $ì ¿,s-ss

$15 - $2e 999
$-3_0_r9q-0 - $4e,eee
$50,000 -- $74,e99
$75 ,000 - $99,999

$'¡00,000 * s124,9e9
$125,000 * $149,999
$150,000 - $174,999
$175,000 - $224,999

$225,000+

CHANNEL

-9þctstt
¿./ç

Commission Rate All Services
Except CPË & WHS

11o/o

120k

13Yo

14o/o

1 596

16%
17%

t8%
t9%
20%

NDSTREAM

(h:c" DW^; -
Trtle

By

ryflu
Tttle

Date

B1i

Name

;s¿- -

9

d-ar s Date



A'rracu¡urxt D

letter of Memorandum and Understanding
(Business Agreement)

This business agreement pertalns to and involves the following parties:

Windstream
16479 Dallas Parkway

Addison, TX 75001

ABS Telecom LLC

6s05 W. Park Blvd.

Suite 305, # 130
Plano, TX 75093

Hunt Regional Medical Center
42tS Joe Ramsey Blvd

Greenville, TX 75401

lhis business agreement applies to following proposals for a term of 60 months

Proposal: 353366
Opportunity lD: 427ßA
Hunt Regional Medical Center is responsible to pay d¡rectly to Windstream the equivâlent of the lJrban Rate
(S665/monthl, ABsTelecomwill subm¡ttotheRural Healthcareprogramthedocumentat¡onrequiredtoobtainthe
difference between the Urban Rate and the Rural Rate (S46,338.60/month). Such amounts would be paid directly to the
carrierfromtheRHCprogram. HuntRegional mustrespondwithina2daywindowtoall RHCprogramrelatedrequests
from the USAC, PQA, ABS Telecom and/or Windstream or this Business ABreement is vo¡d.

Proposal: 353368
Opportunity lD: 427174
Hunt Regional Medicai Center is responsible to pay directly to Windstream the equivalent of the Urban Rate
(S665/month), ABSTelecomwill submlttotheRural Hea¡thcareprogramthedocumentatÌonrequ¡redtoobtainthe
differencebetweentheUrbanRateandtheRural Rate(S41,626.20/month). suchamountswouldbepaiddirectlytothe
carrier from the RHC progrâm. Hunt Regional must respond within a 2 day window to all RHC program related requests
from the USAC, PQA, ABS Telecom and/or Windstream or this Business Agreement is void.

Proposal: 353370
Opportunity lD: 427794
Hunt Regional Medical Center is responsible to pay directly to Windstream the equivalent of the Urban Rate
(S665/month), ABS Telecom will submit to the Rural Healthcare program the documentat¡on required to obtain thê
differencebetweentheUrbanRateandthêRurãl Råte{540,055.40/month). Suchamountswouldbepaiddirectlytothe
carrier from the RHC program. Hunt Regional must respond within a 2 day window to all RHC program related requests
from the USAC, PQA, ABS Telecom and/or Windstream orthis Business Agreement is void.

Hunt Regional Medical Center

Srßflatuæ:

Windstream Communications

Sicnature:

Printed Name: Þrinfe¿l N¡mo

Sisnature

P¡inted Name:

ABS Telecom LLC

Date:

10
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{irx l* Amy Speck <amy@abstelecom.net>

OK...we got approval on the letter you sent over for Hunt
1 message

Mungeer, Zachary William <Zachary.Mungeer@windstream.com>
To: Gary Speck <gary@abstelecom.net>, Amy Speck <amy@abstelecom.net>

Cc: "Pearce, James Edward" <James.Pearce@windslream.com>

Mon, Mar 30, 2015 at'10:03 AM

However legal requires it to be in Windstream legal addendum format so that it ties to the agreement
formally. Let me know if there are any issues with this

Enclosed is a blank copy as well as a Windstream executed copy to get the ball rolling.

Zachary Mungeer

'i : : :::.'|: : i.' t.lai'. :.;;,i :;.t ;' ¡,;1 ;; : ; I : ; .i.1' tl >a.i* ): : i i

1647û Dallas Parkway jAddison, TX 75001

zachary. rnungeer@windstream. com I www.windstreambusiness,com

o: 972-361-2ij19 | m: 646-621-39û4 | t 4ñ9-341-3204

wind.strenm

This email message and any attachments are for the sole use of the intended recipient(s). Any unauthorized review, use,

disclosure or distribution is prohibited. lf you are not the intended recipient, please contact the sender by reply email and

dêstroy all copies of the original message and any attaôhments.

2 attachments

*1 add_27481_Hunt Regional Medlcal Center - Rural Heath Gare Addendum - Zach Mungeer 03-30-15.pdf
Iosx

*1 Hunt_USAG_Letter.pdf
- 52K

https;l/mail.googlo.com/mall/u/0/?ui=?8lk=932co91bod8isver=e3kHg2VWLÐs.sn.Eviewpt89=munn""nor0hunt&gs=lru6&scãrchågu6ry&th=14c$b35.. 1ll
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ADDEI.E)Un4 TO SERVTCE TERMS AND COND|TTONS

This Addendum is entôred between Windstream and its affiliates ("Windstream") Hunt Memor¡al Ho$p¡tal Distriot
("Custome/') Proposal Numbers 353366, 353368 and 353370 and amends the Windstream Service Terms and
Conditions ("Agreements") eniered between Windstream and Customer ("Parties").

Proposal: 353366
Opportunity lD: 427160
Hunl Memorial Hospítal District is responsible to pay directly to Windstream the equivalent of lhe Urban Rate
($665/month¡, ABS Teleçom will submit to lhe Rural Heallhcare program the documentation required to obtain the
difference belween the Urban Rate and the Rural Rate ($46,338.60/month). Such amounts would be pâid directty to the
carrier from the RHC program. Hunt Memorìal Hospital D¡strict musl respond within a 2 day w¡ndow to all RHC program
related requests from the USAC, PQA, ABS Telecom and/or Windstream orlhis Business Agreement is void.

Proposal: 353368
Opportunity lD: 427174
Hunt Memorial Hospital Distríct is responsible to pay directly to Windstream the equivalent of the Urban Rate
($665imonth). ABS Telecom will submit to the Rural Healthcare progrem the docurnantation required to obtain the
difference between the Urban Rate and the Rural Rate ($4,l,626.20/month). Such amounts would be paid directly lo the
carrier from the RHC program. Hunt Memorial Hospital District must respond within a 2 day window to all RHC program
related requests from the USAC, PQA, ABS Telecom andiorWindstream orthis Business Agreement is void.

Proposal: 353370
Opportunity lD: 427194
Hunt Memo¡iaf Hospital District is responsíble to pay directly lo Windstream the equivalent of the Urban Rate
($665imonth). ABS Telecom will submit to lhe Rural Healthcare program the documentat¡on reguired to obtãin the
dÍfference between the Urban Rale and the Rural Rate ($40,055.40/month). Such amounts would be paid directly to the
carrierfiom the RHC program. Hunt Memorial Hosp¡tal District must respond wilhjn a 2 day windowto all RHC program
related requests from the USAC, PQA, ABS Telecom and/or Windstream or this Business Agreement ís void.

BArE TNCREASES

Windstream and Customer agree that notwithstand¡ng anything to the çontrary in the Agreement, if during the Term of the
Agreement Windstream increases Custorner's monlhly recurríng charges for the Services be¡ng provided under the
Agreement (or, in the case of long distance services, the per minute charge for the such services) by any amount above
the amounts set forth in Cuslome/s signed proposal execuled contemporaneously with ìhis Agreement, Customer shall
have the right, upon thirty (30) days written notice, to terminate the Agreement without liability other than payment for
Services rendered lhrough the termination date. The foregoing right shall not apply to changes to, additions of and/or
¡ncreases in applicable fees, taxes and oiher government-mandated Çharges.

GOOGLE

Windstream and Customer hereby agree lhat Agreement Seclion Jl, Google shail be deleted in its enlireiy, as well as
any references to Google throughout the Agr€€ment.

LOSS OF RURAL HEALTHCARE FUNDIN9

Windstream and Customer hereby agree that Customer shall have the right to cancel or reduce any and all Services at
any time without liability for Liquidated Damages due to reduction or loss of Rural Healthcare program funding from the
Un¡vêÍsal Service Administrative Company ('USAC') appointed by the Federal Communications Commission ('FCC").
Customer may cancel or reduce Services upon at least thirty (30) business days' written not¡ce lo Windstream in the
event funds for Service become unavailablelreduced or in the event of exlgent circumstance. Cuslomer shall pay
Windstream for all charges for Services incurred prior to âny such cancellation or reduction.

r3
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INDEMNITY.

Windstream and Customer hereby agree lhat the followlng shall be inserted at the beginning of Agrsomenl Section 17.
lndemnífy:

To the extenl allowed by tha laws of the State of Îexas,,.."

The Agreement noted above and thís Addendum constitutes the Parties' entire agteement. To tie êxtênt there ls a

conflict between lhis Addendum and the Agreement, this Addendum controls.

This Addendum may be execuled in several counterperts, and all counlerparts so executed shall constitute one binding
agreement on the Parties hereto and each executed counterpart shall be deemed an original- Facsimile signatures shall
be âccspled as valid and binding for all purposes.

Windstream and Customer each aver that the signator¡es to this Addendum below have aulhority to sign this Addendum.

Hand-written modifìcations to this Addendum are not binding on eilher Windstream or Customer,

Hunt Memodal Hospital Ðistrict Windstream and its affiliates

By
'4¿-¿-"-*---

Name:
Titls:

Na€ Trac la at,/ tulvø ttegr
rirre: {'Áat¡tl / ø,li'na,yo/-'/ /r/'''-'

-- - t4-^-
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Rural Health Care Telecommunicalions Program - lnformation Request

Date:

Program:

Funding Year(s):

Health Care Provider (HCP) Name(s):

HCPNumber(s):

Funding Request Number(s) (FRNs):

FCC Form 465 Applìcation Number(s):

08-01-2017

Telecommunications Program

z0l5
HrurtRegional Medical Center at Quinlan
42055

1585279,1585298

43160643

The Rural Health Care (RHC) Telecommunications kogram provides eligible health care providers
(HCPs) with support for the difference between urban and rural rates for eligible telecommunications

seryices, subject to limitations set forth in the Commssion's rules. HCPs request frrnding through the

RHC Telecommunications Program by submitting an FCC Form 466 on which they provide the

monthly ruban and rural rate for funding requests for base rate suppott (i.e., the diflèrence between the

urban and rural rates), ot mileage charges for funding requests for mileage-based support for the

requested service. IICPs that request base rate suppoñ arc required to submit supporting
documentation for the provided urban and nual rates.

FCC rules require HCPs to conduct a competitive bidding process for eligible services by submitting
an FCC Form 465, considering all bids received, waiting 28 days before selecting or signing a conüact

for eiigible services, and selecting the most cost-efflective method of providing the supported service.l

ACTTON REOUTRED

To ensue that FCC rules requiring a fair and competitive bidding process have been met, USAC is

performing due diligence on the competitive bidding process for FCC Form 465 Application Number

43160643.

Please submit a complete hst of any and all channel allia¡rce members, clrannel parbners, andlor sales

contactors paid or otherwise compensated by l/indsneam Communications, LLC in connection with
the competitiyç 6idrling process for FCC Form 465 Application Nrimber 43160643. The list should

be provided on Windstream Communications, LLC's letterhead and include a sbtement, signed by an

authorized officer. ccrtifying on behalf of Windstream Communications, LLC that the information
provided is true, accurate, and complete to the best of the officer's knowledge as of the date ofhis or
her signahue.

If Windsfeam Communic¿tÍons, LLC is rmable to provide tbe certification above, please provide an

explanation speci$ing the reason(s).

r See 47 C.F.R. 95 s4.603(a), (b){a), sa.61s(a) (201.s}.

r-J j- ì \/,: !"!;,1 .:ì Ç ì..ji i.:r. ì ) f.i

r.5
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Please submit your responsss to t¡ese inquiries by no later f]ran fourteen (14) calendar days from the

date of this letter. Failure to provide the requested information within this time frame will result in
denial ofthe firnding request.
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L¡ili3 qlrck î\r|.zri!:¿t 7Z',: i,: windsireflrT1

ItU¡ ¡l liui¡lrh-l rn'rr l*lcsr;rt;1r-:Lr.r-l-Èi1lions ¡,n.,-r,.,.i.* lr:l_Sttt¡li{1ç,¡lJlçrLUc>:

.{ttic¡l Rcr¡uircd

I)lsiise sLrbnlit a cottr¡rlele Ii.st of any anel ail chalrncl alliancc urenrbcr.s, c¡arr¡rcl pârt¡cls.
itntlltlt' ¡-alcs cLr¡rtr.¡rulurs pairl tr¡.r¡lhcrrvise çotrlìe:ntìírlc(l h¡, \Vindstr.e¿nl (,olttnlr¡lric¿rticlls,
I l'('ilr c{ìl'lllr:rliolt rvílir tl¡e eotttpetitivc biritling ¡lrrecss lirl l;(.'('l:ornl 4ô5 A¡rplictrti.rr
Nttlnl:t:r ¡l3lÔt)Ó4-l' 'l'hc lirt shotrld hc ¡rr(1virlcrfoil wi¡ldsll.c¿tlu C'rrr¡l¡ur.rnit:irti0ils, l,l.(',s
luttcrltcacl atltl i¡tcltule:t sl¿rlcrïli:r1l. signr-'d bv an al¡tlror-izcrl ofTccr'. certítiing ul 6c¡al f
trl*Wíl¡rlstt'c¡tnì C't¡ttitnlllllc¿ttio¡ts. I.t.(;thlit rlre inlìlrrlatiorr ¡rr'ovicled is Ì^re, írr:Çur.i¡le, ¡trl(l
cÓrrlplcte lç llt* tresl irf thc of ficcr's kn<.ru,lcclgc ¿rs r¡lthe tlatc of'his ¡r.he¡ sirl¡¿rlrrre.

trìii¡ltlsf rci¡ ni Re.s¡ionse

ln c(;iirìr:r:ti¡rrr rvilli lìte corrr¡rctitrr.c iricitling l.!t,ri,.,,._:\ì.j i¡¡iii¡rlr,.rl l.,,, liu¡li fi,lertrr.rrìal
llr-'"¡'¡ji¡¡ f 'liil¡rr''.r li¡¡ i'i'[' ];r.rlr.r¡ .lr¡j r\rrpiicatlorr \rrurirr:r..riiil{r(r4j ciirrirl .l:rnrr;u.y lí_..¿i)liì' windstl'';,rltt ll¡tr rlt:tc.r:luitrcrl tlr¡t ¡t çv0rkctl rvilll arrrl .:¡rîr¡Fenc;ri,rl ¡\[J(.li.,lt,r.t..¡l;r-t'L-('("Alls") l¡rrí its ¡r'incipal, ciary speuk) as a crra"el ¡r;iir,rri:r.

"\[rltllr-l {l¡t: tilr¡c ul'W¡tttlstlcarn's bir'l ol.l thc [-lult ¡rirrie.ct irr c1¡cstirrn.
Wínclst¡'c¡nl hti{l ¡ct"..:rrtly rlisçovc¡cçl lhat ABS rr)av havc bccrr acti¡g ;rs ¿r ct¡,sLrltant li¡.
¿ntlthel'\\'itttirrtf¡,r,tl:i c¡tsk)r'rlcrt-lh¡t rv¡r:i a lr-rral ltcli:lthr:¿r'r ("RflC'') ¡lir.r:¡r.aiìr partici¡rant.
a[cl WilrdsÍr.cartr ¿rt:lotclitluly cotrt-rtenced a11 intr'r'lìirl inlustìgirîiolr irrlç rLlri:tilc¡;\üS ir,¿is
servit.tg a clital l-i,lt ;ls iViiltlstt-caul's charrnel paitlcr r.i hile aìso scr-,;in.g;r:i ¿i cq¡sulia¡t tirr
íhat r;r,rstrtl:rr:!'ùr ofjls¡ çr.t.ston.rcrs, Whcn c<.¡nsirlcring a birl clll thc iiuli ¡tt.üject. hitwever.
winrlstrcarr's fÌi)i/ffn-nl€nr slrr)pQr1 'rearn L'ollc|.r(red ir.¡at',:l sLrcll t:orrfiir.:t ,i,*ulcl c.xist fo¡.
atly agrcellli:nt i';itir Ilunt, basecl on their rrnclerslanr.iing (fiorn a rcvicw ol'¡rr.cvior.rs For"ui
465 rer¡trcsrsi th;rl I{L¡¡rr lucl enga.uecl t cliff*rent cousultaril. pEM f ilines

lVtrre s¡rrci ficall,v, Winclstrearn's sales team rcceivecl ari infbirnul reqlrest. t0stlbr¡ii a lrid on lhc Hunl project in c¡Lrestion bv phrine llom Ml. Spe,;k, a¡cl i.r,as ¡rot
Itwill'c: ol'(hc spccrlìc f:onlr 465 firr tllat pnriuct at the time it cvalt¡ated vi,hetl¡t'r i<l bicl.
[Jasstl on thc hslisf that l-lunt \À'ils rlrrt rcprcsinted by ABS il c(¡rrncctìrin u,ith t¡c, insta¡t
ltnr.iect. Windstrt;ïül ¡rr{cecdcd trr suhnli( a birl.

In l!4arch 201ó. aiier the contract for servìces urder Applicafiorr Nun:ber.
4'3 16064i hacl been exect¡ted- Windstrearn discoverecl the relevant Fonn 465 on theUSAC rvebsite alÌd beca¡Ie aware that ABS was acting âs Hunt's consultant on t¡isparlicular reqttest for setvices. After complcting its internal revierv, Windst'eam
cletennined tlrat the best course of action rvas to ienninate its relationship r,vith ABS antlMr' Speck-and Windsteam infonnecl ABS of sL¡ch termination on April 19, 2016.
\1 il¡clstream lnaintained the service agreement rvith Hunt (a) to avoicl'dismption of
services and poteutial econotnic harlr to the custorner. and (b) based on Windstream's
cletetmination that its bid r,vas not atlectecl b.v n¡y potential conflict arising froru ABS's
dual role' Aclclitionally, Winrlslrearn's bid wás entiiely consisre¡rt with its routine pricing
policies- Ill this case, the price was basecl ru the cost Áf'obtu;ning a third-party ciråuit foî

L7
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\Vin cls tream Certificaf ion

resillt {whiüh \v¿15 ll¡c mns{ c¡lrit"rJilcctivt: oplieirr lirr sr:rvicin¡¡ the loc¡liolls at issuc) p¡.rslvindsrrrr¡rrn's ¡ilfl¡rcl¿lnl r*s:rle marku¡i, Àn*t, *,rt"ring inrr: the agruunrcrrt *,ith Hunjlli'hích l¡a-s si¡'rcr: bsc¡r telïrinaterl) ançih*c,irning lwriru ol.rhe ap¡rnr.*nt crinlliül involvingABS' windstreatn intpietne¡rtcrJ a ntn:rbel Lrl'chnnges iu irs prt',ceelures relating t¡ biri<lingon RH('and E'Rate pnriccts. Iit paflicular. i,r atldiiiou t,r r*i,,riunffiïrs relatio¡r*hip wirhABS' windstre¿nt decicieel to enciits reliance on îny charurcl pru'trìers tirr.any suuh hirls.

I' f ir¡r P. Lr¡kul. Þirccror of wi¡r<lsrr.eaü cbfinrunicarious. t.l.(, {.,.Uindstrçnrì1,,), certilyon behrrlf'o1'\'Vinclstrcam lhtl lhc inlb¡'¡nu{iol pn.rvirlcd ahove is truq accurate snrlconr¡llete rr¡ rlre he.sr ot'nry kno'rcrrgc ns nf thc date of,my uignatri,*ir.tu*.

f

Sig,nrturc

Date

--1Ê--
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{.''+r,',} ßfn*li ,Amy Speck <aspeck47@gmall.com>

FW: WindstreamlABS lndemnification Agreement

Bloom, Jason <Jason. Bloom@haynesboone"com>
To: "Amy Speck (aspeck47@gmail.com )" <aspeck47@gmail.com>
Cc: "Beckert, Brenf' <Brent,Beckert@haynesboone.com>

Wed, Sep 14,2016 at 2:59 PM

Froml Keith, Carol fmailto:Carol.Keith@windstream.com]
Sent: Wednesday, September 14, 2016 1:56 PM

Tor Bloom, Jason
Cc: Jones, Kendra
Subject: RE: Windstream/ABS Indemnifìcation Agreement

Assuming we can work through the other language, our biggest hurdle was lack of personal liability so should ABS put

$Sw ¡n a mutually-agreeable escrow fund, we can get past this hurdle. Basically, it's a límitation of liability but r¡¡e

know the funds are there if ABS dissolves, etc.

We are having several audits related to ABS customers and we question whether funding will ensue for those

customer, which might also bring up issues with already-paid commissions.

From: Bloom, Jason {mailto:Jason.Bloom@haynesboone.com]
Sent: Wednesday, September 1,4,2016 1:52 PM

To: Keith, carol <Carol. Keith@windstream. com>

https://mail.google.comlmalllulll?ui=2&ik=7d99743a90&jsvêFUjO6RgBCJN0.en.&view=pt&msg=1572a485037f593f&q=jason%20bloom&qs=true&sea,.. 112
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DEALER AGREEMENT

lT lS AGREED on the date of execution (-Effective Date" ) by Windstæam Communioations, lnc. and its affìliates (
a with offices ât 4001 Rodney Parham Rd,, Little Rock, AR 72212 and

whose
zt'oç ?

address ts

1. Relationship -

Dealer represents and warants to W¡ndstream lhat Dealer has experience and expêrt¡se in the
telecommun¡cations ãnd data industries.

Dealer is an independent contractor ând ¡s not an employee of Windstrearn. No partnership, joint venture
or other relationship is intended. Dealer exercises complete control of its entire method of business
operations, subject only to the Deale/s obligations under this Agreement. Dealer has no authority to act
for, or on behalf of Windstream and ¡s not authorized to incur any obligation on behalf of Windstream or
bind Windst¡eam in any manner whatsoever.

Dealer agrees to appoint a single point of contact for Windstream regarding all matters perta¡n¡ng to th¡s
Agreement.

Dealer shall identify itself at its office locations and in all dealings wilh prospective customers and the
public as an independent business. Dealer is responsible for all expenses and obligations incuned by it as
a result of its effo¡ts to solicit customers.

Windstreâm shall make no attempt to control the obtaining of any prospective customer applications and
any marketing and promolion conducted by Dealer as permitted under this Agreement are the sole
responsibilities of the Dealer, subject only to the terms of this Agreement,

Services - Windstreem appoints Dealer as a non.exclusive fepresentative within its service tenitory {"Terrilory'')
to promote the sale of and solicit orders from new business customers for local and long distance
telecommunications, inlemet, web and email hosting, web and audio conferencing, and/or online data backup, and
any other services designated by Windstream for Dealer to sell from time to time (the "Services"). For purposes of
this Agreement, except for upsells and renewals lo existing customers on which Dealer cunently receives a
comm¡ssion, "new business customers" do not include customers that are cunent customers of either Windstream
Communications, lnc. and/or the enlíties formerly known as NuVox Communicalions, Inc. and its affiliates, unless
Dealer receives approval from a Senior Vice Pæsident al Windstreâm for any such sale.

Dealer acknowledges that not all Services ere evailable in the entirety of the Ïenikrry. At Windstream's option and
without the necessity of an amendment lo this Agreemenl, the Territory and Services available may be expanded or
contracted and pricing may be changed at Windstream's sole option. Dealer agrees and acknowledges tñat
Windstream markets and sells its Services through direct sales, lndlrect sales (includlng other dealens),
and other sales channels in tñe Tenitory.

Agreement aubiect to Tariffs snd lnlormatianal Materisls - This Agreement and all Services are governed by the
terms and conditions contained in Windslream's tariffs and price lists (collectively, the "Tariffs') filed with federat
and state regulatory agencies. Raies and terms âre subjec't to change by Windstream or the appropriate regulatory
agency at any time and from time to time. Dealer shall represent and sell the Services to potential cuslomers only
as the Services are described in the applicable Tariffs and lnfrrmat¡onal Materials. Tar¡fis and lnformational
Materials relat¡ng lo the Services may be changed by Windstream at its sole d¡scret¡on. Dealer shall not package
any other business ac,tivity in such a manner to cause customers to pay charges in excess of Tariff or price list
rates to obtain ihe Services,

Order Processino - Dealer agrees to exercise reasonable care in selecting customer accounts to submit to
Windstream. Dealer shall not subm¡t to W¡ndstream any application which the Dealer knows or Íeasonãbly should
know contains any material misstatement of fucl or misleading information or omits to state any material fact.
Dealer shall promptly provide Windstream with all information ¡n iis possession or that it is capable of obtaining
conceming a customer or prospecl¡ve customer which Windstream may reâsonab¡y request from time to time.
Windstream shall have the right, at its sole discretion, to accept or reject all orders and to determine the tems and
conditions of the Services or other adjustments without liability to Dealer.

A,

B.

c.

D.

E.

ã
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Prqduot Ulerature and Mafkelino Malerials - Windstreåm shall make available to Dealer literature and maierials
relating to Windstream and the Services. Dealer shall not develop or use any product literature other than that
provided by Windstream withoui the written consent of W¡ndstream.

Ttademarks and Trade Names - Dealer agrees to comply with any standards of usage for Windstream trademarks
and trade names issued or to be issued by Wlndstream from time to t¡me. Dealer shall not use the name
"Windstream" or any name of a Se¡vice provided by Windslream or lhe Windstream symbol, and it shall not use any
trademark, service mark or logo of W¡ndstream or symbol related to Windstream (collectively, the "lntellectual
Property") without the prior, express written consent of Windstream. Dealer may, with Windslream's prior written
consent and approval, adveñise or provide information about the Services or use lhe lntellectual Property on the
lnternet or print or electron¡c media. Dealer shall not acquire any right, t¡tle 0r interest in the lntellectual Property or
any goodwill associated wilh the lntellectual Property ând Windstream's business shall inure exclusively to
Windstream. Dealôr shall not direclly or indirectly contest or aid in contest¡ng the vâ¡idity or ownership of any of the
lntellectual Property. Breach of this provision shall result in immediate termination of the Agreement without further
liability whatsoever to Dealer by Windstream but W¡ndstream may pursue any remed¡es available to it in law or
equity.

Duties of Dealer -

A. Dealer shall use best efforts to market the Services and secure customers for Windstream Windstream shall
have no responsibility for customer development or marketing. Dealer shall follow Windstrearn's Policies and
Procedures, as they may be modifed fom time to time by Windstream in its sole discretion. Dealer
acknowledges that the Policies and Procedures include, but are not l¡miled to, matiers rclating to (i) the proper
repr€senlation of the Services which Windstream will provide customers and (ii) the mânner in which to
complete appl¡cal¡ons, netwoù and credit information and other documenfation with respect to prospectivo
customers of Windstream.

B. Dealer shall provide reasonable assistance to Windslreåm, at Windstream's request, in connect¡on w¡th
Windstream's servicing of all acmunts which Dealer has established or establiehes, Dealer shall not provide
customer service to any customer solicited by Dealer, including billing collections or repair serviræ; however,
Dealer agrees to assist with collections from time to time, if requested by Windstæam.

C. Dealer shall comply with all laws, rules and regulations appllcable to Deale/s or lNindstream's business and
Dea¡er's performance of its services hereunder. Dealer shall prompt¡y provide Windstream with all information
which Windstream may reguest from time to time in connection with Deale/s obligations under this Agreement.
Dealer shall not make any representations or wanantiês regard¡ng the Services provided by Windstream.

D. Dealer shall not submit a prospective customer to Windstæam who or wlrich is already a customer of
Windstream by reason of the efforts of another ageni or employee of Windstream. Dealer agrees and
acknowledges thåt during the term of the Agreement and for a period of one year following the terminal¡on of
this Agreement, Dealer and/or its agent will nol, whether directly or indirectly, solicit, or attempt to solic¡t, the
business of any'cuslomer of Windstream w¡th which Dealer had contact, or any customer or prospective
customer of Windstream which was provided to Dealer þy Windstream (whether on a lead list or othenrise) for
the puçoses of selling products or services of ånother provider that are substantially similar to the Services,

8. Commission -
A. During the term of lhis Agreement and any extens¡ons thereof and provided Dealer is not an default of any

obligation hereunder, Dealer may receive a commission as described in Exhibit A on Monthty Billed Revenue for
new accounts solicited by Dealer, excluding existing Windstæam account conversions, on the Servíces sold by
Dealer in accordance with the Tariffs and/or price lists. "Monthly Billed Revenue" is defined as charges for
Services invoiced to e customer by Windstream during a one month period relating to Services sold by Dealer in
accordance with this Agreement (excluding taxes, temination charges and other fixed monthly service fees and
rate increases applied to customer by Windstream). All federal, slate, locâl and other laxes that may be due as
a resull of commission and any other payment by Windstream to Dealer will be lhe sole responsibility of Dealer.
Windstream agrees to distribute any commission on Monthly Billed Revenue approximately sixty (60) days from
the end of the month in which such Monthly Bìlled Revenue is received and accounted lor by W¡ndstream.
Dealer shall have 150 days from the installation date of Windstream services to dispute the determ¡nât¡on of
commission payable, if any, with respect to a customer. After the expiration of the 150{ay period, Dealer shall
be prohibited from disputing commissions relaling to such customer.

2

Ø¡



',!rviii
. :,

:IVerslon 5.0
3t26t10

I

windstreotn",
connectinB bus¡ness to business

B. Dealer agrees that Windstream may, in Windstream's sole discretion, at any time and from t¡me to t¡me increase
0r decrease the commission percentages listed in Exhibit A. Any such increase or decrease shafl take effect
thirty (30) days after Windstream gives Dealer notice thereof and such change shall be effective for Monthly
Billed Revenue from all persons and or entities that execute a new agreement for Services or renew an
ãgreement for Services after the effec{ive date of the increase or decrease in commission percentage(s).

C. ln the evenl of termination of this Agreement by W¡ndstream during the initial or a renewal term pursuant to
sec{ion gA of this Agreement, Windstream agrees to pay Dealer full comm¡ssion as indiôåted in the table
included in ExhibitA on Monthly Billed Revenue generated by Dealer from the sale of Windstream Services for
the initial six (6) months following termination and one half of the commission indicated in the table included in
Ëxhibit A on Monthly Billed Revenue generated by Dealer from the sale of Windstream Services br the seq¡nd
six (6) months following termination and nothing after the first anniversary of such termination, Any such
commission shall be subjecl in all cases to the right of Windstream to decrease commissions pursuant to
$ec'lion 88 lhis Agreement, the lerms of which shall surv¡ve the terminat¡on of this Agreement w¡th rêspeci to
commissions to be paid following such teminal¡on. No commission shall be payable following termination by
Dealer pursuant to Section 9A of this Agreement, on thirly (30) days notice prior lo the end of the initial or a
renewal term by either psrty pursuant to Sec{ion gA of this Agreement, or any terminat¡on by Windstream
pursuant to Section 98 of this Agreement. Windstream shall have no other obligations hereunder or othen¡vise
with respect to Dealer from and after the tefminalion or expíration date, and Windstream shall continue to have
all other rights available hereunder.

D. [Jealer agrees and acknowledges that Windst¡eam may, in its sole discretion comparë revenue for Servir;es
actually collected by Windslream to Monthly Billed Revenue and charge back to Dealer the difference in
comm¡ssions associated with such uncollêcted Monthly Billed Revenue, Windstream ålso reserves the right to
set off from commissìons any amount due to Windstream by Dealer. Additionally, at ¡ts opt¡on Windstream nray
from time to time deduct from the compensation otherwise due to Dealer the appropriate commission
percentage of customer billings for any month, which have not been paid in a tirnely manner. lf and when such
b¡ll¡ngs are paid, Windstream shall promplly remil the withheld or deducted appropriate percentage of the paid
billings to Dealer.

E. 0ealer agrees and acknowledges that Windstream may audít Dealer's records in conjunction with an
investigation related to Deale/s sale of Services and/or a determination of any enors in commissions paid lo
Dealer. Windslream may exercìse this audit right once per year during the term of this Agreement.

F" Dealer agrees and acknowledges that sales of Services made prior to the execution of this Agreement by both
parties and prior lo the assignment of an authorized Dealer lD code, will not be applied to Monthly Billed
Revenue for commissions until afrer lhe Agreement is executed.

G. Deale¡ rnay, but shall not be required to, become a customer of Windstream with respect to its needs for
Services. ln such event, during the term of this Agreement and thereafrer (regardless of the reason, if any, for
term¡nalion of this Agreement), Dealer shall pay all Wíndstream invoices for Services in accordance with their
respective terms and subject to the terms of the Customer Service Agreement between Dealer and Windstream.
ln ils sole discretion, Windstream may at any time suspend the payment of all commiss¡ons due to Dealer until
t)ealer has paid in full any past due invoice(s) for Services.

H, Dealer or any party acting for or on behalf of Dealer may not allege that Dealer hås â clåim to any commission,
compensation, profits, or damages whatsoever with respect to any Services: (i) when Windstream has rejected
tlìe Customer for any reason, (ii) that may be cancelled by a cuslomer, whelher or not due to a default by
Windstream, (iii) for which the account becomes uncollectible, or (iv) when the Services are provided in full
salisfaction of any wananty or other contract breach, tort or other claim.

Terms and Termination

A. The initial term of this Agreement shall be for twelve (12) months from the Effedive Date and shall be renewed
thereafter automatically on a year-to-year basis, unless sooner terminated as hereinafter provided, subject to
and upon the terms and conditions herein specified. Either party may terminate this Agreement anytime during
the initial term or any renewal term upon giving the other party thirty (30) days prior written notice.

B. Windstream may leminate this Agreement upon written notice to Dealer upon the occunence of any of the
following events:

1. Failure of Dealer to meet ân âmount equãl to or exceeding the following:

3&



Version 5.0
3t26t10

10.

11

12.

windstreom, 
":connecting business fo ðusiness

. $5,000.00 per month after twelve months

. $'10,000.00 per month after iwenty-four months

. $20,000.00 per month after thirty-six months

2. Failure of Dealer lo obtain $2,000 ¡n new sales in ãny g¡ven calendar yea¡ quarter,

3. Ðealer solicits any Windstream customer on behalf of a competitor of Windstream, or Dealer solicits any
Windstream customer not originally sold by Ðealer for the pupose of converting any Windstream
Service to another or for selling or upgrading Windstream Service.

4. Dealer accepts employment with Windslream.

5. Breach of any provision of this Agreement by Dealer. or if Dealer defaults, fails to perform its obligation
hereunder, or parlicipates or engages in any activity relating to fraud, Dealer falsifies or forges any order
for Services, or engages in activity that d¡sparages or otheruvise harms the business reputaiion of
Windstream.

6. lnsolvency, bankruptcy, receivership, dissolution or change of control of Dealer or Deale¡'s assignment
of this Agreement without Windstream's written cónsent, which shall not be unreasonably withheld,

7. Dealeis creditworthiness and/or linancial condition are not satisfactory in Windstæam's reasonable
discretion (Dealer he¡eby authorizes Windslream to obtain reports of Dealeds credit worthine$s and/or
financial condition from third part¡es).

8. Dealer receives, or attempto to receive, whether directly or indirectly, sales leads or related information
from any person or entity associated wíth Windstream in a manner lhat is inconsistent with lhe terms of
lhis Agreêment regarding the distribution of such leads or ¡niormatíon.

-blOenliEl-l¡fQlnêllg0 - During the tem of this Agreernenl, Dealer may from time to time have access to
confidential informalion and trade secrets of Windslream, which may ¡nclude, customer names, potent¡al customer
lists, cosl data and information about the Servlces (all such confidential information ortrade secrets being referred
to as thê "Confidenlial lnformation"). Dealer acknowledges that any disclosure of Conlidential lnformalion would
have an adverse effed on Windstream and agrees that during the term of this Agreement, and for a period of
twenly-four (24) months following the termination of lhis Agreement, Dealer will hold ín confidence the Confi<lential
lnformation and will not disclose it to any person except with the specific prior written consent of Wíndstream.
Dealer agrêes that upon the lermination of this Agreement, Dea¡er w¡ll promptly retum all Confidential lnformation lo
Windskeam and not retain any copies, abstracts or other physical or electron¡c embodiment of the Confidential
lnformation

Customer Propietsry Net$1ork lnformatjon-('CPNl"l *Dealer mey have access to and use CPNI, as that term is
defined in Section 222 of the Telecommunications Act and FCC regulat¡ons, only as spec¡fically permitted by
Windstream in this Agreement. Dealer is prohíbited from accessing or using CPNI (inc'luding, but not limited to, any
ÇPNl in commission reports) for marketing purposes unless it has obtained Custome/s consent vía the opt-in
consent form provided by Windstream, Dealer must provide all Customer opt-in corrsent forms to Windstream.
Dealer is prohibited from disclosing CPNI to any person or entity unless required to disclose under force of law.
Dealer shall take all necessary measures to ensure the ongoing confidentíal¡ty of such CPNI. Dealer agrees that,
upon termination of lhe Agreement, Dealer will promplly return af I CPNI to Windst¡eam and will not retain any form
of the CPNI. Dealer shall maintain a record of each use of CPNI for marketing purposes. Dealer shall notify
Windstream immediately upon discovery of a breach, or upon discovery of a suspecled breach, of CPNI.

ldenlitv Thefr Detp-clioe. Prevention. Mitigalþn. ln its inleraction with customers, Dealer may obtain access to
personal indentifying information of customers with "covered accounts" as defined þy lhe "Red Flags Rules"
promulgated by the Federal Trade Commission, as part of the Fair and Accurate Cn¡dit Transactions Act of 2003.
Covered accounts are accounts used moslly for personal, family, or household puposes that invo¡ve multiple
payments or trânsactions or an account for which there is a foreseeable risk of idenlity thefr, such as small
business or sole proprietorship accounts. Pursuant to Windstream's voluntary Red Flags Rule Compliance Plan,
Dealer shall comply with the Red Flags Rules and have in place reasonable policies and procedures designed to
detect relevant red flags of possible identity theft and to either repod any identified red flags to Windstream or take
appropriate steps to prevent or mitigate identity theft,

RepresenlalionsLwanants. änd Covgnãnts
Effec'tive Date and continuing for the term of

- Deale¡ represents, warãnts and covenants to Wincistream that at the
this Agreement that:
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pgaJer- i3 duly o¡gãnized ând in good standing and qualified to do business under the laws of
frlf4r? , ,wilh a Federal EIN or SSN of! ¡nd has full and unreslricted power and
aulhority to execute and perform under lhis Agreemenl.

B. Dealer has obtained all licenses, permíts and other authorizations necessary ro penorm its obl¡gations under
this Agreement and shall maintain same, as required, in full force and effect during the term of this Agreemeni
and shall comply with all Windstream Tarifß and price lists and regulations and orders of judicial and rêgulatory
bodies and all local, state, and federal laws applicable to Dealer or to Windstream_

C. Deale¡ shall obta¡n a sígned authorízalíon for Services in a format approved by Windstream in writing, for each
customer sold hereunder ("Aulhorization"), and Dealer shall use commercially reasonable efforts to safeguard
aga¡nst the submission of ¡mproper, inac¡uraie and invalid Author¡zations. ln the event a local telephone
company ('LEC"), any regulatory entity, or a court of law assesses Windstream any charges for improper,
inadequate or invalid Aulhorizat¡ons relating to Windsteam Services ordered through Dealer, Oealer shall
promptly reimburse Windslream for all such charges, plus a Windstream management fee of one thousand
dollars ($1,00O.00) per customer felephone number ordered through Dealer that is deemed to lack proper
Author¡zation. Paymenl for said charges may be withheld from commissions, provided however, no charge or
fee shall be payable by Dealer ¡f the charge or fee is the result fom improper format of the Authorization âs
approved by Windstream hereunder. Upon request of Windstream, Dealer will provide to Windstream 0r the
LEC, at Dealeis expense, any documenlation required by lhe LEC regarding the Aulho¡ization for customers
sold hereunder. ln addition, Dealer shall promptly and in good fâith coopêrate rivith Windstream and âll LECs in
attempt¡ng lo resolve all canier seleclion and Autho¡izalion disputes.

D. That neither the execution and delivery ol this Agreemenl nor the sales of Windstream Services in accordance
with the terms of this Agreement violales or will violate i) the provisions or obligations of any oiher agreement to
which Dealer is a party or by which it is bound, or ii) Deale/s êrt¡cles of ¡ncorporât¡on, by-laws or similar
co¡porete governance documents,

E. Dealer shall provide, a copy of "WINDSTREAM POLICIES AND PROCEDURES REGARDING SLAMMING
PREVENTION' including an "Acknowledgement' form as set iorth in Exhibit C, to alf employees, agents,
contractors, or independent distributors involved in the selling of Windslream ÍìeNices. Dealer shall have the
employee, agent, conlractor, or independent dislributor review the aforemeniioned polícy and return to the
Dealer a signed "Acknowfedgement' form indicating they understand and will comply with the Windstream
policy. Dealer further agrees to produce a copy of the signed "Acknowledgement" form within forty-eight {48)
hours, upon Windstream's request for any employee, agent, contractor, or inclependent distributor. lf Dealer
does not comply with the request for providing a signed "Acknowledgement" form, then Windstream may
suspend accepling LOAs hereunder and/or service order information or terminate this Agreement immediately.

lndemniliçation - Dealer shall indemnify, defend and hold Windstream (and a¡l o{ficers, directors, employees, agents
and affiliates thereof) harmless from and against any and all claims, demands, judgments, aclions, loeses,
damages, assessments, charges, liab¡lities, costs and expenses (including without limitation, interest, penallies,
attorney's fees and disbursements) wh¡ch may at any time be suffered o¡ incuned by, or be asseried against, any
and all of them, directly or indirectly, on account of or in connection with Dealer's breach or default under any
provision(s) herein; or bodily injury, damage to property {includ¡ng death), economic or other damages to any person
or entity (including without limitation, any employee of Dealer and/or any third person), and any damage to or loss of
use of any propefy, pursuant, direc{ly or indirectly, to acts or omissions of lhe Dealer's employees, contractors and
agents.

ItlO. !.MELIED OR STATUTORY WARRANTIES: DI$CLAIMERS - NO WARRANTIES ARE MADE BY
WINDSTREAM WITH RESPECT TO THE SERVICES, ANY LABOR, PRODUCTS, SOFTWARE, OR EQUIPMENT,
WELCOME KITS, GUIDES, OR ANY OTHER SERVICES OR IIIATERIALS PRCTVIDED BY WINDSTREAI,I TO
DEALER AS PART OF OR UNDER TH|S AGREEMENT (COLLECTTVELY "W|NÐSTREAM MATERTALS"). TO
THE MAXÍMUM EXTENT PERMITTED BY APPLICABLE LAW, I'YINÍ}STREAIIJI FROVIDES THE I'I'INDSTREAM
MATERIALS 'AS ¡S" AND "AS AVAILABLE'', AND, WTH RESPECT TO THE WINDSTREAM MATERIALS,
HEREBY DISCLAIMS ALL WARRANTIES, CONDIIIONS, OR DUTIES OF ANY NATURE WHATSOÉVER
(EXCEPT DUTTES OF GOOD FATTH), TNCLUDTNG, BUT NOT LIM|TED TO, ANY TMPLIED WARRANTIES OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, ANY STATUTORY OR EXPßESS
WARRANTIES, AND AI,IY WARRANTIES OR DUTIES REGARDING ACCURACY, COMPLETENESS,
TIMELINESS, PERFORMANCE, WORKMANLTKE EFFORT, LACK OF NEGT.|GENCE OR INTERRUFTED
SERVICE. FURTHER, THERE IS NO WARRANTY OF TITLE OR THAT THE PF:OVISION OR OPERATION OË
ANY WINDSTREAI'JI MATERIALS WILL BÉ TIi'ELY OR UNINTERRUPTED.
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EXCLUSION OF INCIDENTAL, CONSÊQUENTIAL A.ND OTHER DA¡\,IAGES - TO THE MAxlMUil EXTENT
PERMITTED BY APPLICABLE LAW IN NO EVENT SHALL WINDSTREAM BEi LIABLE FOR ANY SPECIAL,
INDIREGT, INGIDEiITAL OR CONSEqUENTTAL DAMAGES WHATSOËVER (titCLUDtNG BUT NOT LtMtlED
TO DAIII|AGES FOR LOSS OF PROFTTS OR CONFIDEI,IT|AL OR OTHER |NFORMAnON, FOR BUSINESS
INTERRUPTION, FOR PERSONAL INJURY, FOR LOSS OF PRIVACY, FOR FAILURE TO MEET ANY DUTY,
INCLUDING OF GOOD FAITH OR OF REASONABLE CARE, FOR NEGLTGENCE, AND FOR ANy OTHER
PECUNIARY OR OTHER LOSS WHATSOEVERI, AR|S¡NG OUT OF OR tN ANy WAy RELATED TO THE
WINDSTREATII MAIERIALS, EVEN IÊ WNDSÍREAM HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH
DAMAGES.

17, LIMIIAIIS¡L,OE JIÆIIITY A!\ID EXCLUSIVE REMEDY - SUBJECT TO APPLICABLE LAW AND
NOTWITHSTANDING ANY DAMAGES THAT DEALER IIIIAY INGUR FOR ANY REASON WHATSOEVER,
(INCLUDING WITHOUT LIMITATION, ALL DAMAGES REFERENCED IN SECTION 16 ABOVE AND ALL
ÐIRECT OR GENERAL DAMAGES), THE ENTIRE LIABILIW OF WNDSTREAM UNDER ANY PROVISION OF
THIS AGREEMENT OR WTH RESPECT TO THE WINDSTREAiJi MATERIALS, AND DEALER'S EXCLUSIVE
REMEDY AGAINST WNDSTREAM {EXCEPT FOR ANY REMEDY OF REPAIR OR REPLACEMENT ELECTED
BY WINDSTREAM} SHALL BE LIMITED TO THE AMOUNT ACTUALLY PAID FOR THAT PORT¡ON OF THE
WINDSTREAM MATERIALS THAT CAUSES THE DAMAGE(S). THE FOREGOING LIMITATIONS,
EXCLUSTONS, AND OTSCLATMERS {INCLUDTNG SECTTONS 14 AND 16 ABOVE) SHALL APPLY TO THE
MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, EVEN IF ANY REMEÐY FAILS OF ITS ESSENT'AL
PURPOSE. THE LIMITATION OF LIABILITY SET FORTH HEREIN IS FOR ANY AND ALL MAÎTERS FOR
WHICH WINDSTREAM MAY OTHERWISE HAVE LIABILITY AR¡SING OUT OF OR IN CONNECTION WITH THIS
AGREEMENT, WHETHER THE CLAIM ARISES IN CONTRACT, TORT, STATUTE OR OTHERWISÊ.

ïHE PROVISIONS OF THIS AGREEMEI,¡T TOTALLY ALL9CATE THE RISKS BETWEEN WINDSTREAM AND DEALER.
wrNpsrREAM coMMlsstoN RATES REFLECT TH|S ALLOCATTON OF R|SK AND THE IIM|JAT|ON OF LIABILITY
SPECIFIED IJERÊIN. WÍNDSTREAM AND DEALER AGRËE THAI THE LIMITATIONS OF IHESE SECTIONS 14. 15 AND
1ôARE A EARGATNED FOR EXCHAN9Ë rN Cpl¡SlqEFAïON pF rHE CCIMMISSION.¡AIËS.AFF9RDEp TO pEALg.&

'lB. MþæIaneous.

A. Aseicnment and Deleoalion. No party hereto may assign or delegate any of ¡ts rights or obligalions hereunder
without the prior written consent of the other party hereto, wh¡ch shall nol be unreasonably withheld, provided,
howeve¡ that Windstream shall have the right to assign withoul notice all or any part óf its rights and obligations
undef this Agreement to (i) any affiliate or successor of Windstfeam or (ii) the purchaser of all or substanlíally all of
the assets of the Wìndstream. Except as otherwise expressly provided herein, all covenants and agreenrents
contained in lhis Agreement by or on behalf of any of the parties hereto shall bind and inure to the benefit of the
respective successors and assigns of the part¡es hereto whefher so expressed or not.

Dealer mây not delegale any of its responsibilities hereunder 1o any person other than one or more individuals each
of who are employees of Dealer. Dealer shall not encourage or permit any employee or agent of it to perlorm or
omit fo perform any act wlrich performance or omission, if committed by Dealer, would be a violation of this
Agreemenl. Dealer agrees not to establish "sub agenls" of any kind (interconnects, rlonÊultants, etc.) with respêct to
Deale/s services hereunder without the prior wr¡tten consent sf Windstream. Dealer may not assign any of its rights
or obligations undêr th¡s Agreement, and any such ass¡gnment shall be null and void

B. Sevgrabjlitv. Wheîever poss¡ble, eaci provision of this Agreement shall be interpreled in such manner as lo be
effective and valid under applicable lâw, but if any provision of this Agreement is held to be prohibited by or invalid
under applicable law, suoh provísion shall be Ineffec,tive only to the extent of such prohibition or invalidity, without
invalidating the remainder of this Agreement.

Waiver. E¡ther party's failure to enforce any provision or provisions of this Agreement shall not in any way be
construed as a wa¡ver of any such provision or provísions as to any future violations thereol nor prevent that party
thereafter from enforcing eech and every other provision of this Agreement. The rights granted the parties herein
are cumulative and lhe waiver by a party oÍ any single remedy shall nol conslitute a waiver of such party's right to
assert all other legal remedies avaìlable to him or it under the cÌrcumstances.

Notíces. All notices, demands or other communications to be given or dellvered under or by reâson of the
provis¡ons of th¡s Agreement shall be ¡n wr¡ting and shall be deemed to have been duly given if (i) delivered
peæonally to the recipient, (ii) sent to lhe recipient by reputable express courier service (charges prepaid) or mailed
to the recipienl by cert¡fied or ¡egistered mail and postage prepa¡d, or (iii) transmitted by telecopy to the recipient
w¡th a conf¡rmation copy to follow the next day to be delivered by overnight carrier, Such not¡c€s, demands and
other communicat¡ons 6hall be senl to the addresses indicated below:

c

D.

6ØF
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lf to Windstream: W¡ndstæâm Communications, lnc.
ATTN: Lêgal Deparbrrent
4001 Rodney Parftam Rd.
LItüe Rock, AR72212

With Copy to; Windstream Gommunications, lnc.
ATTN: Vice President- DealerSales
2 North Meln Streêt
Grcenville, SC 29601

or to such other address or to the attention of such other Person as the recipient party has specified by prior wr¡tten
notice lo the sendíng party.

E. Entire Aoreement Ëxcept as oflrerwise expressly set forth herein, this Agreement sets forth the entire
understanding of the pârt¡es, and supersedes and preempts all prior oral or written understandings and agreements
with respect to the subiect matter hereof. No modification, tsrmination or atfempted waiver of this Agreemenl shall
be valid unless in writing and signed by the party against whom lhe same is sought to be entered.

F. G!¡Yemj¡S.LaW. This Agreement shall be construed and enforced in accordance with, and all questions concerning
thE construction, validity, inlerpretation and performance of the Agreement shall be governed by, the laws of the
State of Arkansâs, wílhout giving eñect to provisions thereof regarding conflict of laws.

G. Chanoes in the Law. Should any of the provisions of this Agreement need to be changed due to legal or regulatory
requirements, Windstream shall notify Dealer of the need for such change and lhe parties shall execute an
amendment to this Agreement or a new Agreement wih the change contemplated. lf thê part¡es cannot come to an
agre6ment on an amendment or a new Agþement, Windstream may terminate this Agreement without any further
liability to Dealer for commissions or otheru¡sê.

lN WTNESS WHEREOF, the parties have executed this Agreemenl as of the date below

Windstreäm Dealer

By: By:

Printed Pr¡nted

Title: Title:

lf to Dealer: (Please print i

Company l{ame: J
Company Contact:

Add¡êsB:

Business Phone:

Business Faxl

E-mail:

AßS Telecom
lnt¿rn¿t, I'oiLt, d¡J frrt.r.tdlil¡¡orr

6505 W. I)¿rk llivcl.

Suitc .106, #l ]0
Planr-¡, Tcx¿s 75093

(972t +07-A063 Otäcc ?
(214) 534-8630 Ccll
(214) 291-5901 Fax

gal y(Zjabstc lccóm . nct

Gary H. Speck
Prcsitlcnt

Scninr l)csign Enginccr

o7

7

Date: Date:
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ADDENDUM TO DEALER AGREEMENT

This Addendum is entered between Windstream and ABS Telecom LLC
and modifies the Ðealer Agreement entered between Windstream and Dealer ('Parties").

The Dealer Agreemenl shall be deemed amended as follows:

1. Paragraph 8(C) shall be replaced with

In the event of termination of this Agreement by Windstream pursuant to section 9A of this Agreement,
Windsheam agrees to pay Dealer full commission as indiøted in the table included in Exhibit A on Monthly
Billed Revenue generated by Dealer from the sale of Windstream Services for the initial term and any
subsequent renewals of the underlying Customer(s)'contracts. Any such commission shall be subject in all
cases to the right of Windstream to decrease commissions pursuant to Section 88 this Agreement, thc terms of
which shall survive the fermination of this Agreement with respect to commissions to be paid following such
termin¿tion. No commission shall be payable following termination by Dealer pursuant to Section 9A of this
Agreement, the non-renewal by either pârty pursuant to Section 9A of this Agreem€nt, or any termination
pursuant to Section(s) 6, 7 utdlor 98 of this Agreement. Windstream shall have no other obligations
hereunder or otherwise with respect to Dealer from and after the termination or expÌration date. and
Windsheam shall continue to have all other rights available hereunder.

The Dealer Agreement and this Addendum constitute the Parties' entire agreement. To the extent there is a conflict
between this Addendum and the Dealer Agreement, this Addendum controls.

This Addendum mây be executed in several counterparts, and all counlêrparts so executed shall constitute one
bindíng agreemênt on the Parties hereto and each executed counterpart shall be deemed an original. Facsimile
signatures shall be accepted as val¡d and binding for all purposes.

Windstream and Dealer each aver that the signatories to this Addendum below have aulhority to sign this Addendum.

Hand-written modificalions to this Addendum are not binding on either W¡ndstream or

Windstream Dealer

By: By:

Printed Printed Name: _Gary H. Speck_

Title: Tiue: Managing Partner_

Date:

I
€æ

Date: 3/8/2011



EXHIBIT A

Subject to the terms and conditions of the Agreement, Dealer may qualify for a commission pursuant
to this Exhibit, as described herein. The commission plan becomes effective on the first day of the
month following Windstream's execution of the Plan.

Standard Dealer Çgmmisgions

Qualiffing Dealêrs will receive an initíal commission rate of ten percent ('l0o/o) on Monthly Billed
Revenue- Such cornmission rete may increase as outlined in the table below incremental back to
dollar one of revenue above Base Revenue as dealer's billed revenue increases.

Monthlv Billed Revenue
$0-$4,9s9
$5,000-$14,eee
$15,000-$29,999
$30,000-$49,999
$50,000-$74,999
$75,000-$99,999
$100,000

Percenlaoe
1Ao/o

1lVø
124/o

13o/o

14o/o
,150/o

160/o

Windslream Dealer

By:

Prfnted

Title:

Date: O

By:

Printed

Title:

Date:

9
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EXHIBIT B
(Amendment tg Degler Aoreement)

Fast Forward Comrnission Plan

Pursuant to the Fast Forward Commission Plan, Dealer may elect to commit to a Three-Month lncremenlal Sales Target (as indicated

in the table below) and have the opportunity to achieve higher commission rates than thoso afforded pursuant to the Standard

Commission Plan described in Exhibít A. Dealefs election to participate in the Fast Forward Gommission Plan becomes effective on

the fìrst day of the rnonth following Windstream's execution of the Fast Forward Commission Plan (the 'Effective Date"). lf Dealer

commits and continues to achieve a Three-Month Incremental Sales Target, Dealer will qualiff for commission rates consistent with the

level of Deale/s lncremental Sales Target below. Ðealer agrees and acknowledges that if Dealer fails to achieve its Three-Month

lncremental Sales Target for fuur consecutive three-month periods (Annual larget), Windstream will decrease commission rates to an

appropriate level consistent with the Standard Commission Plan.

For Example, a Dealer elecls to commit to the Fast Forward Commissíon Plan and a Three-Month lncremental Sales Target of

S3,500.00 to qualify for the thirleen percent (13%) commission rate under the Fast Forward Commission Plan rather than the len
percent {10%) under the Standard Commiss¡on Plan. Dealer would receíve thirteen percent (13%) cornmission rate on all new

accounts sold during the initial 3-month sales period following the Effectjve Date. Dealer would continue to receive the thirteen percent

(130/o) resídual commission rate for as long as Dealer slays above the $3,500.00 Three-Month lncremental Sales Target duríng each

subsequent 3-mÕnth period. Dealer may fall back to the Standard Commissíon Plan if Dealer fails to meet the Three-Month

lncremenlal Sales Target for four consecutive 3-month periods.

Fast Forward Three-Month lncremenlal Measurements

New Sales in a Quarter Commission Rate Dealer
lnitials

Windstream
lnitials

$2,500.00
$3,000.00
$3,500.00
$4,000.00
$4.500.00
$6,000.00

11%
12o/o

130/o

1 4o/o

15%
18o/o

llVindskeam Dealer

By:

Printed Name:

Title:

Date:

By

Printed é

Title:

Date:

€rç

/à
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ËXHIBIT G

W]ì.¡DSTREAM POLICIES AND PROCEÐURES REGARDING SLAIíMING PREVENTION

TO ALL DEALERS, REPRESENTANVÊS OR AGENTS SELLING WIT{DSTREAM SERVIGES:

All Dealers ãnd the¡r agent$ sell¡ng W¡ndstream local, long distance andlor internst telecommunications services,
digital subsøiber line, web hosting and web design services and security seryices (the'$orvices") musl carefully read
the conlents of this document which explains W¡ndstream's policies and procedures for the sale of Windstream 

-

Servioes, The purpose of this document is to explain rvlräl can câuss unauthorized swilching of cusiomer. the
importance of preventing such switching, and the seriousness of lhe matler to W¡ndstream. Íhis document includes
an 'Acknowledgement' lhat must be read, signed, and retumed to the Deafer and eâch ¡nd¡viduâl sell¡ng W¡ndstream
servjces. Dealers must make a signed copy of lhis document available to Wndstream, upon request.

A. COMMON CAUSES OF SLAfiiMING:
. Incorrect telephone number or submitted LOAs - means that ¡nconect telephone number is

switched wÍthout the customer's written consent.
. Ïhe submitted LOA is illegible and directly câusee lhe person that keys the order ¡nto the system to

enter the wrong name and/or phone number.

" The person who "authorized" switehing telecommunications services providers æally didn't have
the ãuthority to make the sw¡tch. Sometimes receptionìsts, secretâries or ass¡slants authorize a
switch lo qualiff for some sort of premium or other inducement.

. A simple misunderstanding when one partner doesn't tell the other pârtner or accounts payable
personnel about selecting a new long distance service. This is especialiy true when it is the other
person who reviews or pays the bills. The bill-paying partner or accounts payable representative
sees a new telecommunications services provider name things something is wrong. Please ask
your customers to inform lhe appropríate persons within the company about changing
telecommunications ssrvices providers.

. Signing someone up just to 'get the sale" or reach a qualification or commission level.

" Signing someone up, without the custome/s knowledge, as a result of spending a lot of time with a
company decision-maker and assum¡ng that the person would be satisfied with Wndstream
Serviæs for lhe company.

B. EFFECTS OF SLAIIMING:
r lt is illegal and will not be tolerated by Windstream.
r lt creaies a bad image and adversely affects Windstream's and the Deale/s reputations.
. lt takes time to investigate and correct.

" lf we cen get information verified (correct), it will save on:
1. Order reiects
2. Returned mail

3. Time lo process valid and accurate orders.
. lt is a frustrating experience for the company that was slammed.
. The local telephone compeny levies a charge lo make the initial switch lo Windstream and then

charges again to switch the añected customer back to the origínal telecommunications company.
Windstream and then the Dealer are billed icr these costs. Thls leads to señous consequencog
for the fl¡e Dealer, ¡nclud¡ng tennination of the Agreement witñ Windstæam, loss of
commissions and liability to Wind$tream for the costs ol investlgating, defending and
paylng any anct all llnes associrted with the charge of slamming-

W}IDSTREAM AS WELL AS FEDERAL, STATE, AXD LOCAL REGULATORYAGENCIES VIEW "SLAMMING"
AS A VERY SERIOUS PROBLEM. THE FCC CAN IMPOSE SIGNIFICANT FINES ON A PER VIOLATION BASIS.

G. HOW CAN A DEALER PROTECT AGAINS'I'SI.AIIIMING:

, r ,,
l|"

windstreom";:
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You are strongly encouraged to verifo information against each new connecting business to ôus'lless

customer's actual telephone bill for each LOA.
The person singing the LOA should be a person with authority to ad on behalf of the company. lt
is essential that the person signing lhe LOA has authority to change telecommunications services
providers. Note that ræepl¡bnlsls, secretanes and assislanls typically do nat have th6 aulhority to
change telecammunications ærvÌces providers far the coñpany. lf the person signing the LOA is
difieent from the person with the actual authoriþ to do so, you should attempt to contãct the other
person.

While this polioy might ieopardize some sales orders, it should give you a chance to relain sales by
demonstrating your eoncern and proÞssionalism.
ïake your time. Review the LOA for accuracy and legibility, especially the telephone number.
Confirm the person's telephone number.
NEVER slqn someone elge'¡ name on an LÇA of qnv other d.ocymentl Don't force a eaþ
that ig qgtllr€rs.

t

a

a

o

ACKNPWLEDGËMÊNT BY DEÂLËR

This will veri{ on behalf of (r" I have received, read, and
understand the document AND PROCEDURES REGARDING SLAMMING
PREVENTION" ("Windstream Documenf). Furthermore, I agree lo distíbute the Windstream Document to the
individuals responsible for selling Windstream Services. We fully understand and appreciate our obligations as a
Winclstream Dealer nol to engage in or facil¡tete the praclice of 'slamming" customers. We understand that
ì/Vìndstream will not tolerate "slamming", and that Windstream will táke lvhatever actions are
necessary to w¡thout l¡míiat¡on, termination of the Dealer Agreement and

all remedies.'- )
of

Print Name of

Date

,/ / --'l' ./ \'

( .")
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VENDOR INTAKE FORM

X New Vendor: Complete ALL information requested below.

Today's Date: 3/8/2017_

Vendor Name (as shown on income tax return): ABS Telecom LLC

DBA or Acronyms used by Vendor: _ABS Telecom LLC_

Vendor is a/an: F lndivídual X Business entity

lf Vendor is a business entity, provide type of entity (i,e. soie proprietor, Corporation, LLC, partnership)

and state of origínation: *Texas_

Primary Contact Name: _Gary Speck_

Address {to be printed on PO): 6505 West Park Blvd. Suite 306 PMB # 130 E Address Change

City: Plano State; _Tx Zip Code; 75093

t,¡
.l; \;

Tox rD Number (FEIN):
Te le phone : 97 2^407 -A063 _

E-mail : Gary@ a bsteleco m.net

NAICS Code

REIIAOTËD
Facs i mile: 214-291,-59Qt

Web Site Address: ABstelecom.net

[Note: NAICS Code ínþrmatian can be found at www,naiçs.coml

i( :t * *

SMATT EUSIN ESs CERTIFICATION

This section must be completed for Windstream's Federal and State Reporting Requirements:

Vendor El does X does not qualify as a small business enterprise pursuant to the Federal Acguisition
Regulations ("FAR") and regulations of the U.5. Small Business Admínístration ("SBA"). fNote: Smol/
Business Size Standards can be found at Section 727.207, Title 13 of the Code of Federot Regulations
("CFR' ) or wlvw.naics.cg$ . See the Explonation poge of this Form for more infarmotion on this
requirement.l

lf Vendor qualifies as a small business enterprise, indicate below the type of small business enterprise

{check allthat are applicable):

E Veteran-owned small business E Service-disabled veteran-owned smâll business

6ffi 13
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El HUB Zone small business E wornan-owned small business

tr Small Disadvantaged Business {including ANCs and lndian Tribes)

windstreom*
connecting business to ôus,ness

*¡t ri *
'l *

IVIINORITY, WOMAN AND DISABTED VETERAN-OWNED BUSINESS SECNON

This section must be completed for Wíndstream's Federal and State Reportlng Requírements:

B"usiness CatqForv Ethnicitv B-ufiness ïvpe

fl Minority-owned E Native American/Alaskan Native EI Sole proprietor

El Woman-owned trRsian/pacific lslander E Corporation

EI Disabled Veteran-owned trBlack/African American trpublic Agency/Non-profít

tr N/A -Not Applicable ECaucasianA¡Vhite úLLCltLplpartnership

E Hispanic/Latino

* *+** ,t

FEDERAT GOVERNMENT CONTRACTOfiS EXCTUDED PARTIE5 TIST

Vendor represents that it: tr is X is not presently suspended or debarred from doing business wÍth
the Federal Government. lsee the Explonøtion poge of this Form for more informotion on th¡s
requirement.l

* **

VENDOR CERTIFTCATION AND INDEMN¡FICATION

By his/herlits signature below, Vendor hereby certifies that the information provided in this Form is

accurate and cornplete. Should any information disclosed to Windstream in this Form change for any
reãson, Vendor acknowledges that he/she/it is ohligated to submit immediately a new Form identifying
the information that has changed. VEND0R HEREBY AGREES TO INDEMNtFy AND HOLD WTNDSTREAM

AND ITS AFFIL¡ATEs, OFFICERS AND EMPLOYEES HARMLESS FROM ANY AND ALL CLAIMS, CAUSES OF

ACTION, DAMAGES AND PENATTIES, INCLUDING WITHOUT LIMITATION REASONABLE ATTORNEYS' FEES,

RESULTI

FORM.

NG FROM VENDOR'S SUBMISSION OR INCOMPLETE iNFORMATION ON THIS

Vendor Signature: Managing Partner

Print Name: Gary Speck

ì* ,} *

NOTE: NEW VENDORS TVIUST AISO SUBMIT A COMPLETED W.9 FORM TO EFFECT PAYMENT

¡**

éry
/ 14
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Dealer Profile Form
3-30-1 0

Page 1 of 1

(Dealer Name must match Dealer Agreement and W-9)

Dealer Name:ABS Telecom I,LC .

Address: 6505 W. Park Btud.

City/State/Zip: Plano. TX 75093

Phone:972407-0063 Fax 214-291-5901 _ _

E-mail: Ga rv6)ahqtelennm

FED Tax lD or SS #:

Authorized Signer (Please Print Name) ênnr Rna¡k

Principal Line of Business: Iglecom Brokeraqe. Data Center Services, Cisco Hardware solutions

How did you find thís lìalla¡l hrr flhnrloc Ftrfoe

Where are their customers located? IJSA

Estimated Amount of NuVox MRR at end of 'ld Year: I lnknown

Other Sales Office

Total Number of Sales People:

District Dealer Manager: Charles Bates

Brief stalement regarding why this Dealer qualifies to be a successful NuVox Dealer in your opinion

ABS Telecom LLC hgå been in a Dealer since 2006 . we are addinq Wind. stream
because of the KDL footnrint in ou sales of Our Tvler Texas Sales Office

!

PRIVATE PROPRIETARY
Conta¡ns Privat€ snd/or Proprietary lnformafion. May not be ussd or disclosed

outside NuVox Communications except pursuanl to a writton agreêment.

L5
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DlrB Flcr
March 15,20ll

December l3,20ll

Windstream executed the Dealer Agreement with ABS

Mr. Speck traveled to Tyler, Texas to introduce Mr. Bates and Ms.
Kadlacek to Dr. Mickey Slimp, Director of ETIHN and he
reminded Dr. Slimp that ABS would be compensated by
V/indstream as a sales agent

February 12,2015

March 30,2015

Mrs. Speck sent a Form 465 for Hunt to Messrs. Mungeer, Dishon
and Easley and reminded them that the Hunt project was an ABS
project

Mr. Mungeer sent the Hunt Addendum to Mr. Speck and provided
a copy to James E. Pearce of Windstream

January 16,2016

February 12,2016

April19,2016

November 9,2016

Windstream completed its internal investigation

Mr. Loken responded to a USAC information request

Mr. Speck submitted a Form 465 (No. 43160643) for Hunt and
subsequently called Mr. Mungeer and asked that Windstream bid
on the Hunt project

According to V/indstream, its "personnel responsible for
managing the company's participation in universal service
programs discovered that ABS may have been acting as a
consultant for UTHSCT," and that it "immediately undertook an
internal investigation"

May 11,2017

September 28,2017

January 6,2017

March 13,2017

Mr. Loken responded to a USAC information request

The RHCD sends the Further Explanation to Mr. Mungeer at
Windstream Lincoln, Nebraska office address

Windstream represented to USAC that, prior to February 12,
2076, it did not know that ABS was acting as a consultant for the
UTHSCT HCPs and that Mr. Speck was listed as the contact
person on Form 465s submitted on behalf of HCPs for whom it
was bidding to provide service

Windstream represented to USAC that, during its intemal
investigation, it interviewed "relevant personnel still employed by
the company" but did not uncover evidence of any awareness of
ABS'dual role prior to February 2016
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ttllII!, universat service
I lrr Administrative Co Rural Health Care Division

Re:

Admìnistrøtor's Decision on Rural Health Care Program Appeal

Via Electronic and Certi.fìed Mail

June29,2018

Mr. Matthew A. Brill
Ms. Elizabeth R. Park
Latham & Watkins LLP
555 Eleventh Street NW, Suite 1000
Washington, DC 20004

Cc: Ms. Amy Barnes
Windstream Communications, LLC
4001 Rodney Parham Rd, BlF0l
Little Rock, AF.72212

Windstream Communications - Appeal of USAC's
Decision for Funding Request Numbers Listed in Appendix A

Dear Mr. Brill:

The Universal Service Administrative Company (USAC) has completed its evaluation of the May
11,2017 letter of appeal (Appeal) submitted on behalf of Windsfeam Communications, LLC
(Windstream).' th" funding request numbers (FRNs) that are the subject ofthe Appeal are listed in
Appendices A and B, and relate to funding under the federal Universal Service Rural Health Care
Telecommunications Program (Telecom Program).

On March 13,2017, USAC denied requests for Telecom Program support submitted by The Burke
Center -West Austin Street @urke), Trinþ Valley Community College (Trinity), and UTHSCT on
behalf of ETIHN - Andrews Center (UTHSCÐ (collectively, the Applicants) for funding years (FYs)
2012thtrough20l6.2 The Appeal requests that USAC reverse its denials ofthe funding requests
listed in the Appendices.3

USAC has reviewed the Appeal and the facts related to this matter and has determined that
Federal Communications Commission (FCC or Commission) rules and requirements support the

1 See Leller from Matthew A. Brill and Elizabeth R. Park, Latham & Watkins LLP on behalf of Windstream
Communications, LLC to Rural Health Care Division, USAC (May ll,Z0l7) (Appeal).
2 See Emails from Rural Health Care Division, USAC to Darlene Flournoy, The Bùrke Center - rüest Austin Street
et al. (Mar. 13,2017) (Administrator's Denials); Letter from Rural Health Care Division, USAC to Darlene
Flournoy, The Bu¡ke Center - rüest Austin Street et al. (Mar. 13,2017) (Further Explanation of Decision).
3 See Appeal at2.

700lzth street NW, Suite 900, washington, Dc 20005 - phone: (202l,776-0200 Fax: (zo2)776-cflïo



Mr. Matthew A. Brill
Ms. Elizabeth R. Park
Latham & Watkins LLP
June29,2018
Page2oflS

denials of the FRNs listed in the Appendices because the Applicants' selection of Windstream as
the service provider for these funding requests was not the result of a fair and open competitive
bidding process, and was therefore in violation of the Commission's requirements for the
Telecom Program.a

Background

The Telecom Program provides eligible health care providers (HCPs) with universal service
support for the difference between the urban and rural rates for eligible telecommunications
services, subject to limitations set forth in the Commission's rules.s FCC rules require HCPs
to competitively bid the requested services and select the most cost-effective method of
providing the requested service.ó Specifically, each HCP must make a bona fide request for
eligible services by posting an FCC Form 465 to USAC's website for telecommunications
carriers to review.T The HCP must review all bids submitted in response to the FCC Form 465
and wait at least 28 days before entering into a service agreement with the selected service
provider.s

The FCC further requires that the competitive bidding process be fair and open, and that the
process not be compromised by improper conduct by the applicant, service provider, or both
parties.e Accordingly, a service provider participating in the óompetitive bidding pro.ér, cannot
be involved in the.preparation ofthe HCP's FCC Form 465, request for proposal (RFP), or vendor
selection process.l0 Consultants or other parties working on behalf oftne fiCp who have an

a See Requestsfor Review of Decisions of the Ilniversal Semice Administrator by Hospital Networks Management,
Inc, Manchaca, Texas, rüC Docket N o.02-60, Order, 3l FCC Rcd 5737, 5733, para. 4 (2016) (Hospital Networks
Management Order) (citing Federal-Stqte Joint Board on Universal Services, CC Docket No. 96-45, Report and
Order, 12 FCC Rcd 8776,9076, para. 480 (1997) (Universal Service First Report and Order) (subsequent history
omitted) (requiring competitive bidding processes to be fair and open such that no bidders receive an unfair
advantage); Promoting Telehealth in Rural America, WC Docket No. I 7-3 10, Notice of Proposed Rulemaking and
Order, FCC 17-164 at28, para. 100 (OHMSV Dec. 18, 2017) (2017 NPRM and Order) ("[A] process that is not 'fair
and open' is inherently inconsistent with 'competitive bidding."'). Cf, Schools and Libraries Universal Semice
Support Mechanism, CC Docket Nos. 96-45 et al.,Third Report and Order and Second Further Notice of proposed
Rulemaking, I I FCC Ptcd 26912,26939, para- 66 (2003) (Schools and Librories Third Report and Order) (srating
that a fair and open competitive bidding process is critical to preventing waste, fraud, and abuse ofprogram
resources). See generally, 47 C.F.R. 5a.603(a).
s See 47 C.F.R. $$ 54.602(a),54.604(b).
6 See 47 C.F.R. $$ 54.603(a), (b)(4), 54.615(a).
7 See 47 C.F.R. $ 54.603; see also FCC Form 465 Health Care Providers Universal Service Description of Services
Requested & Certification Form, OMB 3060-0804 (Nov. 2012) (FCC Form 465).I 47 C.F.R. $ 54.603(bX3).
e Hospital Networlcs Management Order,3l FCC Rcd at 5733, para. 4.
r0 1d. (citing Schools and Libraries IJniversal Service Support Mechanism and A National Broadband Planfor Our
Future, Sixth Report and Order, CC Docket No.02-6,25 FCC Rcd 18762, 18799-800, para. 86 (2010) (Schools and
Libraries Sixth Reporl and Order) ("an applicant violates the Commission's competitive bidding rules if the
applicant turns over to a service provider the responsibility for ensuring a fair and open competitive bidding
process")). See also Requestfor Review by Mastermind Internel Services, Inc., et al., CC Docket No. 96-45, Order,
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ownership interest, sales commission arrangement, or other frnancial søke with respect to a
bidding service provider are also prohibited from performing any ofthose tasks on behalf ofthe
HCP. r I The FCC has further clarified that the individual listed as the contact person on the FCC
Forms 465 may not be afüliated with a service provider that participates in the bidding process as a
bidder.l2 As the FCC explained, the contact person influences an applicant's competitive bidding
process by controlling the dissemination of information regarding the services requested, and a
contact person that has a relationship with a prospective service provider may influence the
competitive bidding process in two ways; either other prospective bidders may decide not to bid, or
the contact person may not provide information to other bidders of the same type and quality that
the contact person retains for its own use as a bidder.13 Further, the FCC has stated that any FCC
Form 465 that lists as the contact person an employee or reprcsentative of a service provider that
also participates in the bidding process as a bidder or is ultimately selected to provide the requested
services is deemed defective and any funding requests arising from that form must be denied.la

Annlicants' Fundine Requests

Between April 20, 2012 andJwrc2,20l5, the Applicants submitted FCC Forms 465 requesting
eligible services, which resulted in the selection of Windstream to provide services for the FRNs

I 6 FCC Rcd 4028 (2000) (Mastermind Order) (finding that the FCC Form 470 contact person influences an
applicant's competitive bidding process by controlling the dissemination of information regarding the services
requested and, when an applicant delegates that power to an entity that also participates in the bidding process as a
prospective service provider, the applicant impairs its ability to hold a fair competitive bidding process); Requestfor
Review by DickensonCounty Public Schools et al.,CC DocketNo. g6-45, 17 FCC Rcd 15747, 15748,pua.3
(2002) (noting that an applicant impairs its ability to hold a fair and open competitive bidding process when the
applicant's FCC Form 470 contact person is also a service provider participating in the bidding process as a bidder);
Requestsfor Review of the Decision of the Universal Service Administrator by SEND Technologies, L.L.C.,CC
Docket No. 02-6, Order, 22 FCC Rcd 4950, 4951, para.3 (Wireline Comp. Bur. 2007) (SEND Order) (citing
Mastermind Order, 16 FCC Rcd at 4032-4033, paras 9-10).
tt Hospital Networks Manøgement Order,3l FCC Rcd at 5733-34, para. 4 (citing SEND Order, 22FCC Rcd 4950
(finding that where the applicant's contact person is also a partial owner ofthe selected service provider, the
relationship between the applicant and the service provider creates a conflict of interest and impedes fair and open
competition)).
t2 Id. at 5742, pan.20 (citing Schools and Libraries Sixth Report and Order,25 FCC Rcd at 18799-800, para. 86
("an applicant violates the Commission's competitive bidding rules if the applicant turns over to a service provider
the responsibility for ensuring a fair and open competitive bidding process")).
t3 See SEND Order,22FCC Rcd at 4952-53, para. 3 (citing Mastermind Order, 16 FCC Rcd at 4033, para- l1).
ta Id. (citing Mastermind Order, 16 FCC Rcd at 4032. para. 9). See also Send Order,22FCC Rcd at 4952-53, para.
3 ("[I]n the Mastermind Order, the Commission held that, where an FCC Form 470 lists a contact person who is an
employee or representative of a service provider who participates in the competitive bidding process, the FCC Form
470 is defective."). In Hospital Networl<s Management Order,the FCC observed that the mechanics of the bidding
processes in the rural health care and E-rate programs are effectively the same and that, like the FCC Form 470 in
the E-rate program (i.e., the FCC Form inviting service providers to submit bids in response to an applicant's request
for services), the rural health care program's FCC Form 465 describes the applicant's planned service requirements,
as well as other information regarding the applicant and its competitive bidding process that may be relevant to the
preparation ofbids. See 3l FCC Plcdat574l-42,pua.20.
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listed in the Appendices.ls The contact person listed on each of the FCC Forms 465 was Gary
Specþ an employee ofABS Telecom, LLC (ABS Telecom).r6

Based on its review and investigation, USAC determined that the relationship between
Windstream and Mr. Gary Specþ the party who filed the FCC Forms 465 on behalf ofthe
Applicants and whose employer, ABS Telecom, was listed as a vendor on at least one ofthe
Applicants' service agreements with Windstream, created a conflict of interest that impaired the
Applicants' ability to hold a fair and open competitive bidding process for the FRNs listed in the
Appendices.lT Therefore, on March 13,2017,USAC denied the funding requests because the
Applicants' selection of Windstream as the service provider for these funding requests was not the
result of a fair and open competitive bidding process, in violation of the FCC's requirements.ls

Windstream's Apneal

On May 11,2017, Windstream appealed USAC's denials ofthe FRNs listed in the Appendices.re
In the Appeal, Windstream acknowledges that it had a business relationship with Mr. Specþ owner
and manager of ABS Telecom, arising from a channel partner agreement executed on March 15,

201 1, under which ABS Telecom served as its sales agent by identifring business opportunities for
Windstream.20 However, Windstream argues that (l) USAC should reverse its decision to deny

15 See FCC Form 465 No.43123237 for FY 2012 (Apr. 20, 2012);FCC Form 465 No. 43123240 for FY 2012 (Apr.
20,2012); FCC Form 465 No. 43133868 for FY 2013 (May 16, 2013); FCC Form 465 No. 4314451 I for FY 2014
(May 29,201a); FCC Form 465 No. 43155659 for FY 2015 (Jun. l, 2015); FCC Form 465 No. 43155674 for FY
2015 (Jun. 1,2015); FCC Form 465 No.43155889 for FY 2015 (Jun.2,2015).
t6 See id.
r? On December 23,2016, USAC sent information requests to Windstream and the Applicants requesting
clarification or additional information to address certain issues or deficiencies USAC identified in the funding
requests listed in Appendix A,. See Email from Jeremy Matkovich, Program Analyst, USAC, to Darlene Flournoy,
ETIHN Coordinator, Burke Center, Trinity, UTHSCT (Dec.23,2016); Email from Jeremy Matkovich, Program
Analyst, USAC, to Tim Loken, Director Regulatory Reporting, Windstream (Dec.23,2016). In its response to
USAC's December 23,2016 information request, tüindstream indicated that its monthly recuning charges for each
these funding requests included commissions paid to "Channel Partners" as compensation for identifing and
bringing a customer to Windstream. See Letter from Tim Loken, Director Regulatory Reporting, Windstream, to
USAC at I (Jan. 6, 2017). According to Windstream's website, ABS Telecom, LLC was named one of
Windstream's "Elite Channel Partners" in20l4. See Windstream Website, Windstream Names 2014 Elite Channel
Partners, avaílable øf http://news.windstream.com/news-releases/news-release-details/windstream-announces-2014-
elite-channel-partners (last visited May 17,2018). Based this information, USAC found that Mr. Speck's role as the
contact person listed on the Applicants' FCC Forms 465 and affiliation with Windstream created a conflict of
interest that tainted the competitive bidding process for each of the funding requests in the Appendices. See
Administrator's Denials; Further Explanation of Decision.
r8 See Administrator's Denials; Further Explanation of Decision. To the extent USAC provided funding for the
FRNs listed in the Appendices, it sought recovery of those funds in a separate letter. See Emails from Rural Health
Care Division, USAC to Maribeth Everley, Windstream Communications, LLC (Oct.23,2017); Further
Explanation of Decision at 2, nn. 2-3.
re See Appeal.
20 See id. at3.
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funding to Windstream because Windstream was not responsible for any conflict of interest;2l (2)
USAC should direct any recovery action towards ABS;22 and (3)constitutional and equitable
considerations militate against depriving Windstream of funding.23 We address each of these
arguments below.

ARGUMENT 1 - USAC should reverce its decision to deny funding to Windstream because
Windstream was not responsible for any conflict of interesl

First, Windstream argues that USAC should not have denied funding for the FRNs listed in the
Appendices because Windstream was not responsible for the conflict of interest that violated the
FCC's competitive bidding requirements.24 However, this claim is inconect. USAC was required
to deny the Applicants' funding requests because the support requested was for services procured
through a competitive bidding process that was not "fair and open," in violation of the FCC's
competitive bidding requirements.2s Specifically, the relationship between Windstream and Mr.
Speck, who filed the FCC Forms 465 on behalf ofthe Applicants and whose employer, ABS
Telecom, was conûacted by Windstream to serve as its sales agent by identifuing business
opportunities, created a conflict of interest that undermined the competitive bidding process for the
FRNs listed in the Appendices.26 As previously stated, consultants who have a financial stake with
respect to a bidding service provider may not be involved in the preparation of the FCC Forms 465
for the HCPs competitively bidding requested services under the Telecom Program because such
involvement constitutes a conflict of interest that impairs the HCPs' ability to hold a fair and open
competitive bidding process.2T Mr. Speck's dual role as the HCPs' consultant and Windstream's
sales agent created a conflict of interrst that impeded fair and open competition, in violation of the
FCC's competitive bidding requirements. Even if, as Windstream claims, it was not responsible
for the conflict of interest in this case, FCC precedent requires USAC to deny funding requests
where there is improper involvement of a bidding service provider's employee or representative in
the preparation ofthe underlying FCC Forms 465.28 Therefore, it was appropriate for USAC to
deny the funding requests listed in the Appendices.

2t Id. at6.
22 Id. at 17.
23 Id. at 12.
2a See Ãppealat6.
2s See supra note 4,
26 Se¿ Further Explanation of Decision at 6.
27 See supra note I 1.
28 See supra note 14. Because the question of whether Windstream was responsible for the conflict of interest is relevant
only to USAC's recovery of Telecom Program support committed to the Applicants, and not to its denial oftheir funding
requests, which was required by FCC precedent regardless of which party caused the competitive bidding violation, USAC
will address this question in its response to Windsteam's appeal of USAC's adjustment ofthe Applicants' firnding
commitments, and not in the instant decision. See id.; Letter from Matthew A. Brill and Elizabeth R. Park, Latham &,
Watkins LLP on behalf of Windstream Communications, LLC to Rural Health Care Division, USAC (Dec. 19,
2017) (Windsheam COMAD Appeal).

700 12th Street NW Suite 9ü), Washington, DC 20005 - Phone: (2021776-0200 Farc (202) 776.cf,90



Mr. Matthew A. Brill
Ms. Elizabeth R. Park
Latham & Watkins LLP
June 29, 2018
Page 6 oflS

ARGUMENT 2 - USAC should direct any recovery action toward ABS.

Next, Windstream argues that, to the extent there was a violation ofthe FCC's competitive bidding
rules and requirements governing the Telecom Program, USAC should seek recovery of
improperly disbursed funding from ABS Telecom.2e However, this claim is not relevant to
USAC's denial of the FRNs listed in the Appendices, which was required by FCC precedent
inespective of any separate action by USAC to rccover previously committed funds.30 Therefore,
we do not address this argument in the instant decision.

ARGUMENT 3 - Constitutional and equitable considerations militate against depriving
Windstream of funding.

Finally, Windstream argues that USAC's denial of funding for the FRNs listed in the Appendices
raises constitutional and equitable concems.3l Because these issues are questions of policy, and
USAC is not authorized to make policy, we do not address these claims.32

Administrator's Decision on Anneal

USAC is unable to grant the Appeal because Mr. Speck's dual role as a consultant for the
Applicants and channel partner for Windstream created a conflict of interest that tainted the
competitive bidding process for the FRNs listed in the Appendices. Therefore, because the
competitive bidding process that resulted in the Applicants' selection of Windsheam as the service
provider for these funding requests was not fair and open, in violation of the FCC's rules,33
USAC denies the Appeal.

If you wish to appeal this decision or request a waiver, you can follow the instructions pursuant to
47 C.F.R. Part54, Subpart I (47 C.F.R. $$ 54.719 to725). Further instructions for filing appeals or
requesting waivers are available at: http://www.usac.org/aboulaboulprogram-
integritv/appeals.aspx.

2e See Appeal at 1 l.
30 See supra note 14. USAC will address the question of whether it should seek recovery of previously committed funds
from ABS Telecom in its response to rùy'indsheam's appeal of USAC's adjustment ofthe Applicants' firnding
commitrnents. See Windstream COMAD Appeal.
3t See Appealat12.
32 See generally, 47 C.F .R. $ 5a.702(c) (.'[USAC] may not make policy, interpret unclear provisions of the statute or
rules, or interpret the intent of Congress."); 47 C.F.R. $ L3 ("The provisions of this chapter may be suspended,
revoked, amended, or waived for good cause shown, in whole or in part, at any time by the Commission, subject to
the provisions of the Administrative Procedures Act and the provisions of this chapter.").
33 See supra note 4.
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Sincerel¡

/s/ Universal Service Administrative Company

cc: William L. Elliott, Windstream Communications, LLC

t
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"lliL universat service
r lll Administrative Co Rural Health Care Division

Re:

Administrator's Decßion on Rurøl Heølth Cøre Progrøm Appeat

Vio Electronic and Certifred Mail

June29,2078

Mr. Matthew A. Brill
Ms. Elizabeth R. Park
Latham & Watkins LLP
555 Eleventh Street NW, Suite 1000
Washington,DC 20004

Cc: Ms. Amy Barnes
Windstream Communications, LLC
4001 Rodney Parham Rd, BlF0l
Little Rock, AP.72212

Windstream Communications - Appeal of USAC's
Decision for Fundine Request Numbers Listed in Appendix A

DearMr. Brill

The Universal Service AdministrativeCompany(USAC) has completed its evaluation of the
December 19,2017 letter of appeal (Appeal) submitted on behalf of Windstream Communications,
LLC (Windstream).r The funding request numbers (FRNs) that are the subject of the Appeal are
listed in Appendix A, and they relate to funding underthe federal Universal Service Rural Health Care
Telecommunications Program (Telecom Program).

On October 23,2017, USAC issued Commitment Adjustment Letters (COMADÐ to Windstream,
adjusting Telecom Program funding committed to The Burke Center-West Austin Street @urke),
Trinity Valley Community College (Trinity), and UTHSCT on behalf ofETIHN - Andrews Center
(UTHSCT) (collectively, the Applicants), including rccovery from Windstream of any funding
improperly disbursed, for funding years (FYs) 2012 through 20153 The Appeal requests that USAC
reverse these funding adjusûnents.3

rSee Letter from Matthew A. Brill and Elizabeth R. Park, Latham & Watkins LLP on behalf of Windstream
Communications, LLC to Rural Health Care Division, USAC (Dec. 19,2017) (Appeal).
2 See Emails from Rural Health Care Division, USAC to Maribeth Everley, ttrinditream Communications, LLC
(Oct' 23,2017) (Administrator's COMADs) (adjusting the Applicants' commitments based on USAC's finding that
the competitive bidding process that resulted in the selection of Windstream as the service provider for Applicãnts,
funding requests was not fair and open, as required by the FCC).
3 See Appeal at l.
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USAC has reviewed the Appeal and the facts related to this matter and has determined that
Federal Communications Commission (FCC or Commission) rules and requirements support the
funding adjustments for the FRNs listed in Appendix A because the Applicants' selection of
Windstream as the service provider for these funding requests was not the result of a fair and open
competitive bidding process, and was therefore in violation of the Commission's requirements for
the Telecom Program.a

Backsround

The Telecom Program provides eligible health care providers (HCPs) with universal service
support for the difference between the urban and rural rates for eligible telecommunications
services, subject to limitations set forth in the Commission's rules.s FCC rules require HCPs
to competitively bid the requested services and select the most cost-effective method of
providing the requested service.6 Specifrcally, each HCP must make a bona fide request for
eligible services by posting an FCC Form 465 to USAC's website for telecommunications
carriers to review.T The HCP must review all bids submitted in response to the FCC Form 465
and wait at least 28 days before entering into a service agreement with the selected service
provider.s

The FCC fi¡rther requires that the competitive bidding process be fair and open, and that the
process-not be compromised by improper conduct by the applicant, service provider, or both
parties.e Accordingly, a service provider participating in theôompetitive bidding process cannot
be involved in the preparation of the HCP's FCC Form 465, request for proposal (RFP), or vendor
selection process.10 Consultants or other parties working on behalf of the HCP who have an

a See Requestsfor Review of Decisions of the (Iniversal Service Administralor by Hospital Networks Management,
Inc. Manchaca, Texas, WC Docket No. 02-60, Order, 3l FCC Rcd 5731, 5733, para. 4 (2016) (Hospital Networlq
Management Order) (citing Federal-State Joint Board on Universal Services, CC Dockct No. 96-45, Report and
Order, 12 FCC Rcd 8776,9076, para. 480 (1997)(Universal Service First Report and Order) (subsequent history
omitted) (requiring competitive bidding processes to be fair and open such that no bidders receive an unfair
advantage); Promoting Telehealth in Rural Americø, WC Docket No. l7-310, Notice of Proposed Rulemaking and
Order, FCC 17 -164 at 28, para. I 00 (OHMSV Dec. I 8, 2017) (201 7 NPRM and Order) ("[A] process that is not 'fair
and open' is inherently inconsistent with 'competitive bidding."'). Cf. Schools and Libraries (Jniversal Semice
Support Mechanism, CC Docket Nos. 96-45 et al.,Third, Report and Order and Second Further Notice of Proposed
Rulemaking, l8 FCC Rcd26912,26939,pua.66 (2003) (Schools and Libraries Third Report and Order) (stating
that a fair and open competitive bidding process is critical to preventing waste, fraud, and abuse ofprogram
resources). See generally, 47 C.F.R. 54.603(a).
s See 47 C.F.R. $$ 54.602(a),54.604(b).
6 See 47 C.F.R. $$ 54.603(a), (b)(4), 5a.615(a).
7 See 47 C.F.R. $ 54.603; see also FCC Form 465 Health Care Providers Universal Service Desuiption of Services
Requested & Certification Form, OMB 3060-0804 (Nov. 2012) (FCC Form 465).
8 4z c.¡.R. $ 54.603(bX3).
e Hospitøl Networl<s Management Order,3l FCC Rcd at 5733, para.4.
to Id. çciting Schools and Libraries (Jniversal Service Support Mechanism ønd A National Broadband Planfor Our
Future, Sixth Report and Order, CC Docket No.02-6,25 FCC Rcd 18762, 18799-800, para. 86 (2010) (Schools and
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ownership interest, sales commission arrangement, or other financial stake with respect to a
bidding seruice provider are also prohibited from performing any ofthose tasks on behalf of the
HCP.Ir The FCC has further clarified that the individual listed as the contact person on the FCC
Forms 465 may not be afüliated with a service provider that participates in the bidding process as a
bidder.12 As the FCC explained, the contact person influences an applicant's competitive bidding
process by controlling the dissemination of information regarding the services requested, and a
contact person that has a relationship with a prospective service provider may influence the
competitive bidding process in two ways; either other prospective bidders may decide not to bid, or
the contact person may not provide information to other bidders ofthe same type and quality that
the contact person reúains for its own use as a bidder.l3 Further, the FCC has stated that any FCC
Form 465 that lists as the contact person an employee or representative of a service provider that
also participates in the bidding process as a bidder or is ultimately selected to provide the requested
services is deemed defective and any funding requests arising from that form must be denied.la To

Libraries Sixth Reporl and Order) ("an applicant violates the Commission's competitive bidding rules if the
applicant turns over to a service provider the responsibility for ensuring a fair and open competitive bidding
process")). See also Requestþr Review by Mastermind Internet Services, Inc., et al., CC Docket No. 96-45, Order,
l6 FCC Rcd 4028 (2000) (Mastermind Order) (finding that the FCC Form 470 contact person influences an
applicant's competitive bidding process by controlling the dissemination of information regarding the services
requested and, when an applicant delegates that power to an entity that also participates in the bidding process as a
prospective service provider, the applicant impairs its ability to hold a fair competitive bidding process); Requestfor
Review by Dickenson County Public Schools et al., CC Docket No. 96-45, 17 FCC Prcd 15747,15748, para.3
(2002) (noting that an applicant impairs its ability to hold a fair and open competitive bidding process when the
applicant's FCC Form 470 contact person is also a service provider participating in the bidding process as a bidder);
Requestsfor Review of the Decision of the Universal Semice Administrator by SEND Technologies, L.L.C.,CC
Docket No. 02-6, Order,22 FCC Rcd 4950,4951, para. 3 (Wireline Comp. Bur. 2007) (SEND Order) (citing
Mastermind Ordea 16 FCC Rcd at 4032-4033, paras 9-10).
tt Hospital Networlcs Management Order,3l FCC Rcd at 5733-3 4,para.4 (citing SEND Order,22FCC Rcd 4950
(finding that where the applicant's contact person is also a partial owner ofthe selected service provider, the
relationship between the applicant and the service provider creates a conflict of interest and impedes fair and open
competition)).
t2 Id. at 5742,para.20 (citing Schools and Libraries Sixth Report and Order,25 FCC Rcd at 18799-800, para. 86
("an applicant violates the Commission's competitive bidding rules if the applicant tums over to a service provider
the responsibility for ensuring a fair and open competitive bidding process")).
t3 See SEND Order,22 FCC Rcd at 4952-53, para. 3 (citing Mastermind Order, 16 FCC Rcd at 4033, para. I l).
ta Id. (citing Mastermind Order, 16 FCC Rcd at 4032. para. 9). See also Send Order,22FCC Rcd at 4952-53,para.
3 ("[]n the Mastermind Order, the Commission held that, where an FCC Form 470 lists a contact person who is an
employee or representative of a service provider who participates in the competitive bidding process, the FCC Form
470 is defective."). In Hospital Networks Management Order, the FCC observed that the mechanics of the bidding
processes in the rural health care and E-rate progr¿rms are effectively the same and that, like the FCC Form 470 in
the E-rate program (i.e., the FCC Form inviting service providers to submit bids in response to an applicant's request
for services), the rural health care program's FCC Form 465 describes the applicant's planned service requirements,
as well as other information regarding the applicant and its competitive bidding process that may be relevant to the
preparation of bids. ,See 3l FCC Rcd at 5741-42,pua.20.
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the extent support has been improperly committed and/or disbursed, USAC must recover such
funds through its normal processes.ls

Applicantso Fundins Requests and Commitments

on March 8,20l2,August 29,2073, and December 13,2}l3,respectivel¡ Trinity, Burke, and
UTHSCT submitted FCC Forms 465 requesting eligible services, which resulted in the selection of
Windstream to provide services forthe FRNs listed in Appendix 4.16 The contact person listed on
each of the FCC Forms 465 was Gary speck, an employee of ABS Telecom, LLC (ABS
Telecom).17 Between March 12,2013 and May ll,20l6,USAC issued firnding commitment
letters (FCLs) to the Applicants for these funding requests for FYs 2012 through 2015.18

Based on its subsequent review and investigation, USAC determined that the relationship
between Windstream and Mr. Gary Specþ the parfy who filed the FCC Forms 465 on behalf ofthe
Applicants and whose employer, ABS Telecom, LLC (ABS Telecom), was listed as a vendor on at
least one ofthe Applicants' service agreements with Windstreamo created a conflict of interest that
impaircd the Applicants' ability to hold a fair and open competitive bidding process for the FRNs
listed in Appendix A.re Therefore, on OctoberZ3,Z}l7,USAC issued COMADs to Windstream,

ts See Comprehensive Review of the Universal Semice Fund Management, Administration, & Oversighr, Federal-
State Joint Board on Universal Service Schools & Libraries Universal Semice Support Mechanism, Rural Health
Care Support Mechanism, Lifeline & Link-Up Changes to lhe Board of Directors for the National Exchange Carrier
Association, Inc.,WC Docket Nos. 05-195, 02-60, and 03-109, CC Docket Nos. 96-45, 02-6, and 97-21, Report and
Order,22 FCC Rcd 16372, 16386, para. 30 (2007) ("[F]unds disbursed from the high-cost, Iow-income, and rural
health care support mechanisms in violation of a Commission rule that implements the statute or a substantive
program goal should be recovered."). C."f.Changes to the Board of Directors of the National Exchange Carrier
Association, Inc. Federal-State Joint Board on Universal Senice,CC DocketNos. 96-45 and97-2l,Order,l5 FCC
Rcd. 7197, 7200,para.8 (1999) (Commitment Adjustment Order) (finding that Congress requires the Commission to
recover monies erroneously disbursed under the E-rate program); Changes to Board of Directors of the National
Exchange Carrier Association, Inc., CC Docket No. 97-21, Order,l5 FCC Ftcd.22975,22977, para. 3 (2000) (,.4s
explained inthe Commitment Adjustment Order, both the Debt Collection Improvement Act (DCIA) and the
Commission's rules require collection of any disbursements it made in violation of the Act.").
16,See FCC Form 465 No. I13152 for FY 201I (Mar. 8,2012); FCC Form 465 No. 43137856 for FY 2013 (Aug.
29,2013); FCC Form 465 No. 43139560 for FY 2013 (Dec. 13,2Ot3).
t7 See id.
r8.See FCLs listed in Appendix A.
re On December 23,2016, USAC sent information requests to Windsheam and the Applicants requesting
clarification or additional information to address certain issues or deficiencies USAC identified in certain funding
requests submitted by Applicants for FY 2015. See Email from Jeremy Matkovich, Program Analyst, USAC, to
Darlene Flournoy, ETIHN Coordinator, Burke Center, Trinity, UTHSCT (Dec. 23, 2016); Email from Jeremy
Matkovich, Program Analyst, USAC, to Tim Loken, Director Regulatory Reporting, Windstream (Dec.23,2016).
In its response to USAC's December 23,2016 information request, Windsheam indicated that its monthly recuning
charges for each these FY 2015 funding requests included commissions paid to "Channel Partners" as compensation
for identifying and bringing a customer to Vy'indstream . See Letter from Tim Loken, Director Regulatory Reporting,
Windstream, to USAC at I (Jan. 6,2017). According to Windstream's website, ABS Telecom, LLC was named one
of Windstream's "Elite Channel Partners" in2014. ,See Windstream Website, rWindstream Names 2014Elite
Channel Partners, available a/ http://news.windstream.com/news-releases/news-release-details/windstream-
announces-2014-elite-channel-partners (last visited May 17,2018). Based this information, USAC found that Mr.
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seeking adjustment of funding committed for the FRNs listed in Appendix A because the
Applicants' selection of Windstream as the service provider for these funding requests was not the
result of a fair and open competitive bidding process, in violation of the FCC's requirements.20

Windstream's Anpeal

On December 19,2017, Windstream appealed USAC's adjustment of funding forthe FRNs listed
in Appendix 4.21 In the Appeal, Windsheam acknowledges that it had a business relationship with
Mr. Speck, owner and manager ofABS Telecom, arising from a channel partner agreement
executed on March 15,201l, under which ABS Telecom served as its sales agent by identifring
business opportunities for Windstream.22 However, Windstream argues that (l) the current rules
applicable to the Telecom Program do not contain the "fair and open" competitive bidding rules
USAC contends were violate d;'3 Q) USAC should reverse its decision to deny funding to
Windstream because Windstream did not violate any "fair and open" competitive bidding
requirements:24 (3) if USAC finds that competitive bidding rules were violated, notwithstanding
that the FCC only now is proposing to adopt such requirements, USAC should direct any recovery
action towards ABS;25 and (4) constitutional and equiøble considerations militate against depriving
Windsheam of funding.26 We address each ofthese arguments below.

ARGUMENT 1 - The current rules applicable to the Telecom Program do not contain the
ífair and open" competitive bidding rules USAC contends were violated.

First Windstream argues that Telecom Program rules do not require the HCP's selection of a
service provider to be the result of a competitive bidding process that is fair and open.27 To support
its claim that this standard is inapplicable to the Applicants' competitive bidding processes,

Windsheam cites the 2017 NPRM and Order, in which the FCC proposed the adoption of new
rules codiffing the fair and open competitive bidding requirement in the Telecom Program.2s

Speck's role as the contact person listed on the Applicants' FCC Forms 465 and affiliation with Windsheam created
a conflict of interest that tainted the competitive bidding process for all funding requests associated with these
forms, including the FRNs listed in Appendix A. See Email from Rural Health Care Division, USAC to Windstream
et al. (Mar. 13,2017) (Adminishator's Denials); Letter from Craig Davis, USAC to Darlene Flournoy, The Burke
Center - West Austin Street et al. (Mar., 13,2017) (Further Explanation of Decision); Administrator's COMADs at
4.
20 See Administrator's COMADs at 4.
2rSee Appeal.
22 See id. at3-4.
23 Id. at7.
24 Id. at8.
25 Id. at13.
26 Id. at 15.
21 See id. at7.
28 See Appeal at7-8;2017 NPRM and Order at 28, para. 100.
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Specifically, Windstream argues that this proposal constitutes an acknowledgment by the FCC that
this requirement does not currently apply to competitive bidding in the Telecom Program.2e

We reject Windstream's arguments. Although \ilindstream is conect that the requirement has not
been codified in existing Telecom Program rules, the FCC has consistently held that the
competitive bidding process that results in the selection of a service provider in the Telecom
Program must be fair and open.30 The FCC also explicitly acknowledged in the 2017 NPRM and
Order that the formal adoption of rules codifying the fair and open standard in the Telecom
Program would merely codifu its existing competitive bidding requirements,3l and noted that a
process that is not "fair and open" is inherently inconsistent with 'ocompetitive bidding.32 Further,
the Commission has applied the fair and open competitive bidding requirement in its decisions to
determine whether HCPs' selection of a service provider in individual cases complied with
Telecom Program requirements, despite the lack of a formal rule codifring this requirement.33
Therefore, USAC rejects this argument.

ARGIIMENT 2 -USAC should reverce its decision to deny funding to Windstream because
Windstream did not violate any "fair and open" competitive bidding requirements.

Second, Windsheam argues that USAC should not adjust the funding forthe FRNs listed in
Appendix A because Windstream did not violate the FCC's competitive bidding requirements.3a
However, this claim is incorrect. USAC was required to adjust the Applicants' funding
commitments because the support was for services procured through a competitive bidding process
that was not "fair and open," in violation ofthe FCC's competitive bidding requirements.35
Specifically, the relationship between Windstream and Mr. Specþ who filed the FCC Forms 465
on behalf of the Applicants and whose employer, ABS Telecom, vr'as contracted by Windstream to
serve as its sales agent by identifying business opponunities, created a conflict of interest that
undermined the competitive bidding process for the FRNs listed in the Appendices.36 As
previously stated, consultants who have a financial stake with respect to a bidding service provider

2e See AppealatT.
30 Hospital Networks Management Order,37 FCC Rcd at 5733,para.4 (citing Mastermind Order,16 FCC Rcd at
4033, para. l0). See id. at 5731 ("The principles underlying the Mastermind Order and other orders addressing fair
and open competitive bidding not only apply to the E-rate program (more formally known as the schools and
libra¡ies universal service program), but also to participants in the rural health care program.").
3t See 2017 NPRM and Order at28, para. 100 ("Because we are merely proposing to cóaify an existing requirement,
RHC Program participants that are already complying with our competitive bidding rules should not be impacted.").
32 Id. (citing Universal Semice First Report and Order,12 FCC Rcd 8776).
33 See, e.g. Hospital Networks Management Order,3l FCC Rcd 5731 (finding a violation of the Commission's
competitive bidding requirements where the Telecom Program applicant's competitive bidding process was not "fair
and open"). See also id. at 5741, para. 18 n.84 (citing Mastermind Order, 16 FCC Rcd at 4032-33, para. 10
(concluding that a competitive bidding violation occurred despite the lack ofa specific rule addressing the facts at
issue)).
3aSee Appeal at 8.
3s See supra note 4.
36 See Further Explanation of Decision at 6.
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may not be involved in the preparation of the FCC Forms 465 forthe HCPs competitively bidding
requested services under the Telecom Program because involvement impairs the HCPs' ability to
hold a fair and open competitive bidding process.3T Therefore, Mr. Speck's dual role as the HCPs'
consultant and Windstream's sales agent created a conflict of interest that impeded fair and open
competition, in violation of the FCC's competitive bidding requirements.

USAC also finds that Windstream was responsible for the competitive bidding violation because it
was aware of its business relationship with Mr. Speck through its channel partner agreement with
ABS Telecom, and nevertheless submitted bids in response to FCC Forms 465 thatlisted Mr.
Speck as the contact person for the Applicants. As Windstream acknowledges in the Appeal,
"recovery actions should be directed to the party or parties that committed the rule or statutory
violation in question."38 In this case, Windstream was aware ofthe facts surrounding the conflict
of interest at issue, but nevertheless submitted a bid in response to the Applicants' FCC Forms 465
When there is evidence of a conflict of interest under these circumstances, FCC precedent requires
USAC to seek recovery from the service provider.3e Therefore, it was appropriate for USAC to
seek recovery of any improperly disbursed funding from Windstream.

ARGUMENT 3 - If USAC finds that competitive bidding rules were violated,
notwithstanding that the FCC only now is proposing to adopt such requirements, USAC
should direct any recovery action towards ABS.

Next, Windstream argues that, to the extent there was a violation ofthe FCC's competitive bidding
rules and requirements goveming the Telecom Program, USAC should seek recovery of
improperly disbursed funding from ABS Telecom.a0 However, this claim is incorrect because the
FCC requires USAC to seek recovery from the applicant, the service provider, or both, depending
on the facts ofthe case, and USAC is not authorized to recover support from third parties like ABS
Telecom.al In this case, as previously stated, Windstream was aware of the facts surrounding the

37 See supra note 1 l.
38 Federal-State Joint Board on (Jniversal Service, CC Docket Nos. 96-45, 97-21, and,02-60, Order on
Reconsideration and Fourth Report and Order, 19 FCC Rcd 15252, 15257, para.15 (2004) (Schools and Libraries
Fourth Report and Order). See Appeal at 10.
3e See, e.g., SEND Order,22FCC Rcd 4950 (directing USAC to recover from the service provider because the
relationship between the applicant's contact person and the service provider involved a conflict of interest that
impeded fair and open competition); Requests for Review of Decisions of the lJniversal Semice Administrator by
Achieve Telecom Network of Ma Canton, Ma, CC Docket No. 02-6, Order, 30 FCC Rcd. 3653, 3654, para. 3 n.7.
(2015) (directing USAC to discontinue its recovery actions against the applicants, and seek recovery only from the
service provider because it was in a better position to prevent the competitive bidding violation and there was no
evidence that the applicants knew of, or could have discovered, the scheme that resulted in the service provider
receiving an unfair advantage in the competitive bidding process).
ao See Appeal at 13.
at See Schools and Libraries Fourth Report and Order, l9 FCC Rcd at 15257, para. 15 (directing USAC to
determine whether recovery should be directed to the beneficiary, the service provider, or both); Rural Health Care
Support Mechanism, WC Docket N o. 02-60, Report and Order,27 FCC Rcd 16678, 16814, para. 339 (2012)
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conflict of interest at issue, but nevertheless submitted a bid in response to the Applicants' FCC
Forms 465. Therefore, FCC precedent requires USAC to seek recovery of any improperly
disbursed funding from Windstream.a2

ARGUMENT 4 - Constitutional and equitable considerations militate against depriving
Windstream of funding.

Finally, Windsheam argues that USAC's recovery of funding for the FRNs listed in Appendix A
raises constitr¡tional and equiøble concems.43 Because these issues are questions of polic¡ and
USAC is not authorized to make policy, we do not address these claims.aa

Administrator's Decision on Anpeal

USAC is unable to grant the Appeal because Mr. Speck's dual role as a consultant for the
Applicants and channel partner for Windstream created a conflict of interest that tainted the
competitive bidding process for the FRNs listed in Appendix A. Therefore, because the
competitive bidding process that resulted in the Applicants' selection of Windsfeam as the service
provider for these funding requests was not fair and open, in violation of the FCC's rules,4s
USAC denies the Appeal.

If you wish to appeal this decision or request a waiver, you can follow the inshuctions pursuant to
47 C.F.R. Palrt54, Subpart I (47 C.F.R. $$ 54.719 to725). Further insûuctions for filing appeals or
requesting waivers are also available at: http://www.usac.org/aboulaboulprogram-
inte grity/appeal s.aspx.

Sincerely,

/s/ Universal Service Adminishative Company

cc: William L. Elliott, Windstream Communications, LLC

("Recovery of funds will be directed at the party or parties (including bolh beneficiaries and vendors) who have
committed the statutory or rule violation.") (emphasis added).
a2 See supra note 39.
a3 See Appeal at 15.
4 See generally, 47 C.F .R. $ 5a.702(c) ("[USAC] may not make policy, interpret unclear provisions of the statute or
rules, or interpret the intent of Congress."); 47 C.F.R. $ 1.3 ("The provisions of this chapter may be suspended,
revoked, amended, or waived for good cause shown, in whole or in part, at any time by the Commission, subject to
the provisions of the Administrative Procedures Act and the provisions of this chapter.").
a5 See supra note 4.
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Russell D. Lukos

83O0 Greensboro Dn

Suite ì200
Tysons, VA 221O2

cc: Matthew A. Brill
Elizabeth R. Park
Stephen J. Rosen

rlukos@fcclow.com

(703) 584-86ó0
wwwf ccLAw,côM

Colleen Boothby
Elizabeth Lyle
Andrea Kearney

LLCS
LUKAS
LAFURIA
CUTIERREZ
& SACHS LLp

July 3, 2018

Vn Euan & U.S. Mall

Lisa Pilgrim
Universal Service Administrative Co.
Rural Health Care Division
700l2th Street, N.W., Suite 900
Washington, D.C.20005

Re: Appeal ofABS Telecom LLC

Dear Ms. Pilgrim:

Thank you for sending me a copy of the decision of the Rural Health Care Division
("RHCD") denying the appealthat my clients, ABS Telecom LLC ("ABS") and Mr. Gary Speck,
submitted with respect to the denial of certain funding requests that were filed on behalf of The
Burke Center - West Austin Street, Trinity Valley Commùnity College, and UTHSCT on behalf
of ETIHN - Andrews Center (collectively, "the HCPs"). I noted, however, that a copy of the
RHCD's decision was apparently not served on Windstream Communicationi, LLC
("Windstream"), which also appealed the denial of the HCPs' funding requests. Because
Windstream was clearly entitled to such service under the Commission's "ip*i, rules, I emailed
a copy of the decision to Windstream,s counsel.

Since the Windstream and ABS appeals involve substantially the same issues, and present
conflicting claims, I expected that the RHCD would consolidate ihe appeals and act on them
simultaneously. Therefore, I was surprised when the RHCD's decision ònly adOressed the ABS
appeal. However, ifthe RHCD has issued a decision on the Windstream appeal, but failed to serve
the decision on me, please do so posthaste. If the RHCD has not acted on that 

'appeal,please 
give

me a copy of the decision as soon as it is issued.

Thank you for your cooperation.

Very truly yours,

/s/ Russell D. Lukns

Russell D. Lukas
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t' l!Íf* universat serviceI lll Administrative Co Rural Health Care Division

Via Electronic Mail

August 9,2018

Mr. Russell D. Lukas
Lukas, Lafuria, Gutierrez, and Sachs, LLp
8300 Greensbore Dr., Suite 1200
Tysons, VA22102

Re: Appeal ofABS Telecom LLC

Dear Mr. Lukas:

This is in response to your letter dated July 3, 2018, regarding the Universal Service Administrative
Company's (USAC) decision on the appeal filed by Windstream Communications, LLC
(Windstream). In your letter, you request that USAC provide you with a copy ofthe decision on
the appeal filed by Windsheam. You indicate that you have provided lWinditream's counsel with a
copy of USAC's decision on the appeal filed by ABS Telecom, and that Windstream was entitled
to receive this under the Commission's ex parte rules.

USAC is unable to share with you a copy ofthe appeal decision issued to Windstream. As the
Commission's exporte rules do not apply to decisions made by USAC, ABS Telecom is not
enJitled to a copy of the decision on the appeal filed by Windstream. If you would still like a copy
ofthe appeal decision letter issued to Windstream, you can either requeit this documentation from
Windstream or, altematively, submit a Freedom of Information Act (FOIA) request in accordance
with the requirements set forth in 47 C.F.R. g 0.461.

Additional information regarding FOIA requests, including how to file a request, is available on the
FCC's website (see https://www.foc.eov/generaVfoia-0). If a FOIA request is filed, the FCC will
review the request to determine what information may be released and, pursuantto 47 C.F.R. $
0.461(9)(l), "will make every effort to act on the requested within twenty business days after it is
received and date-stamped by the FOIA Control office." With respect to any FOIA requests,
please note that specific questions regarding the timeframe for a r"sponr" should be diràcted to the
FCC.

Sincerely,

/s/ ToriSchwetz
Manager of Program Risk and Compliance

700 12th street NW suite 900, washington, Dc 20005 - phone: (202) 776-0200 Fax: (2021776-æ80
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Exrsrruc $ 54.603 PRopospr $ 54.603

$54.603 Competitive bidding
certification requirements.

and

(a) Competitive bidding requiremenl. To select
the telecommunications carriers that will
provide services eligible for universal service
support to it under the Telecommunications
Program, each eligible health care provider
shall participate in a competitive bidding
process pursuant to the requirements
established in this section and any additional
and applicable state, Tribal, local, or other
procurement requirements.

(b) Posting of FCC Form 465. (l) An eligible
health care provider seeking to receive
telecommunications services eligible for
universal service support under the
Telecommunications Program shall submit a
completed FCC Form 465 to the
Administrator. FCC Form 465 shall be signed
by the person authorized to order
telecommunications services for the health
care provider and shall include, at a minimum,
that person's certification under oath that:

(i) The requester is a public or non-profit entity
that falls within one of the seven categories set
forth in the definition of health care provider,
listed in $54.600(a);

(ii) The requester is physically located in a

rural area;

(iii) [Reserved]

(iv) The requested service or services will be
used solely for purposes reasonably related to
the provision of health care services or
instruction that the health care provider is
legally authorized to provide under the law in
the state in which such health care services or
instruction are provided;

$ 54.603 Competitive bidding and
certification requirements and exemptions.

(a) Competitive bidding requirement. All
applicants are required to engage in a

competitive bidding process for services
eligible for universal service support under the
Telecommunications Program consistent with
the requirements set forth in this subpart,
unless they qualify for an exemption in
paragraph (i) of this subpart. Applicants may
engage in competitive bidding even if they
qualify for an exemption. Applicants who
utilize a competitive bidding exemption may
proceed directly to filing a funding request as

described in $ 54.610.

(b) Fair and open process. (1) All entities
participating in the Telecommunications
Program, including vendors, must conduct a
fair and open competitive bidding process,
consistent with all applicable requirements.

(2) Vendors who intend to bid to provide
supported services to a health care provider
may not simultaneously help the health care
provider choose a winning bid. Any vendor
who submits a bid, and any individual or
entity that has a hnancial interest in such a
vendor, is prohibited from: preparing, signing
or submitting an applicant's request for
services or supporting documentation; serving
as the point of contact on behalf of the
applicant; being involved in setting bid
evaluation criteria; or participating in the bid
evaluation or vendor selection process (except
in their role as potential vendors).

(3) All potential bidders must have access to
the same information and must be treated in
the same manner.

(a) An applicant may not have a relationship,
financial interest, or ownership interest with a

I



(v) The requested service or services will not
be sold, resold or transferred in consideration
of money or any other thing of value; and

(vi) If the service or services are being
purchased as part of an aggregated purchase
with other entities or individuals, the full
details of any such arrangement, including the
identities of all co-purchasers and the portion
of the service or services being purchased by
the health care provider.

(2) The Rural Health Care Division shall post
each FCC Form 465 that it receives from an
eligible health care provider on its website
designated for this purpose.

(3) After posting an eligible health care
providers FCC Form 465 on the Rural Health
Care Corporation website, the Rural Health
Care Division shall send confirmation of the
posting to the entity requesting services. The
health care provider shall wait at least 28 days
from the date on which its FCC Form 465 is
posted on the website before making
commitments with the selected
telecommunications carrier(s).

(4) After selecting a telecommunications
carrier, the health care provider shall certify to
the Rural Health Care Division that the
provider is selecting the most cost-effective
method of providing the requested service or
services, where the most cost-effective method
of providing a service is defined as the method
that costs the least after consideration of the
features, quality of transmission, reliability,
and other factors that the health care provider
deems relevant to choosing a method of
providing the required health care services.
The health care provider shall submit to the
Administrator paper copies of the responses or
bids received in response to the requested
services.

service provider that would unfairly influence
the outcome of a competition or fumish the
service provider with inside information.

(5) An applicant may not turn over its
responsibility for ensuring a fair and open
competitive bidding process to a service
provider or anyone working on behalf of a
service provider.

(6) An employee or board member of the
applicant may not serve on any board of any
type of service provider that participates in the
RHC Programs.

(7) An applicant may not accept or solicit, and
a service provider may not offer or provide,
any gift or other thing of value to employees
or board members of the applicant, or anyone
acting on the applicant's behalf.

(8) All applicants and vendors must comply
with any applicable state, Tribal, or local
competitive bidding requirements. The
competitive bidding requirements in this
section apply in addition to state, Tribal, and
local competitive bidding requirements and
are not intended to preempt such state, Tribal,
or local requirements.

(c) Cost-ffictive. For purposes of the
Telecommunications Program, "cost-
effectiveness" is defined as the lowest-price
service that meets the minimum requirements
for the products and services that are essential
to satisfy the communications needs of the
applicant.

(d) Bid evaluation uiteria. Applicants must
develop evaluation criteria and demonstrate
how the applicant will choose the most cost-
effective bid before submitting a Request for
Services. The applicant must specify on its bid
evaluation worksheet and/or scoring matrix
what its minimum requirements are for each
ofthose criteria. The must record on

2



(5) The confirmation from the Rural Health
Care Division shall include the date after which
the requester may sign a contract with its
chosen telecommunications carrier(s).

the bid evaluation worksheet or matrix each
service provider's proposed service levels for
the established uiteria. After reviewing the
bid submissions and identifuing the bids that
satisfy the applicant's minimum
requirements, the applicant must then select
the service provider that costs the least.

(e) Request for services. Applicants must
submit the following documents to the
Administrator in order to initiate competitive
bidding.

(1) Form 465, including certifications. The
applicant must provide the Form 465 and the
following certifications as part of the request
for services:

(i) The requester is a public or nonprofit entity
that falls within one of the seven categories set
forth in the definition of health care provider,
listed in $54.600(a).

(ii) The requester is physically located in a
rural area.

(iii) The person signing the application is
authorized to submit the application on behalf
of the applicant and has examined the form
and all attachments, and to the best of his or
her knowledge, information, and belief, all
statements contained therein are true.

(iv) The applicant has followed any applicable
state, Tribal, or local procurement rules.

(v) All Telecommunications Program support
will be used solely for purposes reasonably
related to the provision ofhealth care service
or instruction that the health care provider is
legally authorized to provide under the law of
the state in which the services are provided
and will not be sold, resold, or transferred in
consideration for money or any other thing of
value.

J



(vi) If the service or services are being
purchased as part of an aggregated purchase
with other entities or individuals, the full
details of any such arrangement, including the
identities of all co-purchasers and the portion
ofthe service or services being purchased by
the health care provider.

(vii) The applicant satisfies all of the
requirements under section 254 of the Act and
applicable Commission rules.

(viii) The applicant has reviewed all
applicable requirements for the
Telecommunications Program and will
comply with those requirements.

(2) Bid evaluation criteria. Requirements for
bid evaluation criteria are described in
paragraph (d) of this section and must be
included with the applicant's Request for
Services.

(3) Declaration of Assistance. All applicants
must submit a ooDeclaration of Assistance"
with their Request for Services. In the
Declaration of Assistance, applicants must
identify each and every consultant, vendor,
and other outside expert, whether paid or
unpaid, who aided in the preparation of their
applications. Applicants must also describe
the nature of the relationship they have with
the consultant, vendor, or other outside expert
providing the assistance.

(f) Public posting by the Administrator. The
Administrator shall post the applicant's Form
465 and bid evaluation criteria on its website.

(g) 28-day waiting period. After posting the
documents described in paragraph (f) of this
section on its website, the Administrator shall
send confirmation of the posting to the
applicant. The applicant shall wait at least 28

from the date on which its
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bidding documents are posted on the website
before selecting and committing to a vendor.

(l) Selection of the most "cost-effective" bid
qnd contract negotiation. Each applicant is
required to certify to the Administrator that
the selected bid is, to the best of the
applicant's knowledge, the most cost-
effective option available. Applicants are
required to submit the documentation listed in
$ 54.610 to support their certifications.

(2) Applicants who plan to request evergreen
status under this section must enter into a

contract that identifies both parties, is signed
and dated by the health care provider after the
28-day waiting period expires, and specifies
the type, term, and cost of service.

(h) Gift restrictions. (1) Subject to paragraphs
(hX3) and (h)(a) of this section, an eligible
health care provider or consortium that
includes eligible health care providers and/or
other eligible entities, may not directly or
indirectly solicit or accept any gift, gratuity,
favor, entertainment, loan, or any other thing
of value from a service provider participating
in or seeking to participate in the rural health
care universal service program. No such
service provider shall offer or provide any
such gift, gratuity, favor, entertainment, loan,
or other thing of value except as otherwise
provided herein. Modest refreshments not
offered as part of a meal, items with little
intrinsic value intended solely for
presentation, and items worth $20 or less,
including meals, may be offered or provided,
and accepted by any individuals or entities
subject to this rule, if the value of these items
received by any individual does not exceed
$50 from any one service providerper funding
year. The $50 amount for any service provider
shall be calculated as the aggregate value of
all gifts provided during a funding year by the
individuals specified in paragraph (h)(2)(ii) of
this section.

5



(2) For pu{poses of this paragraph: (i) The
terms "health care provider" or "consortium"
shall include all individuals who are on the
governing boards of such entities and all
employees, officers, representatives, agents,
consultants or independent contractors of such
entities involved on behalf of such health care
provider or consortium with the Rural Health
Care Program, including individuals who
prepare, approve, sign or submit RHC
Program applications, or other forms related
to the RHC Program, or who prepare bids,
communicate or work with RHC Program
service providers, consultants, or with USAC,
as well as any staff of such entities responsible
for monitoring compliance with the RHC
Program; and

(ii) The term ooservice provider" includes all
individuals who are on the goveming boards
of such an entity (such as members of the
board of directors), and all employees,
officers, representatives, agents, or
independent contractors of such entities.

(3) The restrictions set forth in this paragraph
shall not be applicable to the provision of any
gift, gratuity, favor, entertainment, loan, or
any other thing of value, to the extent given to
a family member or a friend working for an
eligible health care provider or consortium
that includes eligible health care providers,
provided that such transactions:

(i) Are motivated solely by a personal
relationship,

(ii) Are not rooted in any service provider
business activities or any other business
relationship with any such eligible health care
provider, and

(iii) Are provided using only the donor's
personal funds that will not be reimbursed

6



through any employment or business
relationship.

(4) Any service provider may make charitable
donations to an eligible health care provider or
consortium that includes eligible health care
providers in the support of its programs as

long as such contributions are not directly or
indirectly related to RHC Program
procurement activities or decisions and are not
given by service providers to circumvent
competitive bidding and other RHC Program
rules.

(i) Exemptions to competitive bidding
requiremenrs. (1) Government Master Service
Agreement (MSA). Eligible health care
providers that seek support for services and
equipment purchased from MSAs negotiated
by federal, state, Tribal, or local government
entities on behalf of such health care providers
and others, if such MSAs were awarded
pursuant to applicable federal, state, Tribal, or
local competitive bidding requirements, are
exempt from the competitive bidding
requirements under this section.

(2) Master Service Agreements approved
under the Pilot Program or Healthcare
Connect Fund. An eligible health care
provider site may opt into an existing MSA
approved under the Pilot Program or
Healthcare Connect Fund and seek support for
services and equipment purchased from the
MSA without triggering the competitive
bidding requirements under this section, if the
MSA was developed and negotiated in
response to an RFP that specifically solicited
proposals that included a mechanism for
adding additional sites to the MSA.

(3) Evergreen contracts. (Ð The
Administrator may designate a multi-year
contract as "evergreen," which means that the
service(s) covered by the contract need not be
re-bid during the contract term.

7



(ii) A contract entered into by a health care
provider or consortium as a result of
competitive bidding may be designated as

evergreen if it meets all of the following
requirements:

(A) Is signed by the individual health care
provider or consortium lead entity;

(B) Specifies the service type, bandwidth, and
quantity;

(C) Specifies the term of the contract;

(D) Specifies the cost of services to be
provided; and

(E) Includes the physical location or other
identifuing information of the health care
provider sites purchasing from the contract.

(iiD Participants may exercise voluntary
options to extend an evergreen contract
without undergoing additional competitive
bidding if:

(A) The voluntary extension(s) is
memorialized in the evergreen contract;

(B) The decision to extend the contract occurs
before the participant files its funding request
for the funding year when the contract would
otherwise expire; and

(C) The voluntary extension(s) do not exceed
five years in the aggregate.
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CONSULTANTS

Consultants - Healthcare Connect Fund - RHC - USAC.org

Consort¡a Consultants

Applicants may use a consultant or other third party to file FCC forms and supporting documentatron on their behalf through My Portal, the Rural Health Care
(RHC) Program's application management system. Consullânts are not pe¡mitted to be primary or secondary accounl holde.s in My Portal and nray only be
tertiary account holders creaied by the primary account holder.

Third Party Authorization

Applicants that use a third party to flle FCC forms and supporting documentation musi provide USAC with written authorization giving the third party author¡ty to
complete and submit forms on behall of the consorlium and assigning the consortium lêader with responsibility for all liability for any errors, omissions. or
misrepresentations that may be contained on lhe forms and documents. For more informatíon about requirements. see the Third Party Authorization page.

Declaration of Assistance

Consultants who aid in the preparation of the FCC Form 460 or FCC Form 461 , the Request for Services Form, including any of the associated documents
subnritted to USAC, must be identifìed in the "Declaration of Assistance" on Block 4 ot the FCC Form 461 . Th¡s declaration mr"rst lisi every consultant, service
prov¡der, and âny other outs¡de expert, whether paid or unpaid, vvho helped prepare any of the FCC forms or supporting documentation.

Prohibitions

Third parties or consultanls who have an ownership interest. sales commission arrangement, or other fìnancial slake with respect to a bidding service provider
âre prohibited from performíng âny ol the functions below on behall of the applicant:

Preparing, signing, or submitt¡ng the FCC Form 461 or supporling documentation;

Serving as consortium leaders or another point of contact on behalï of a health care provide.:

Preparing or assisting in the development ol lhe competitive bidding evaluation criteria; or

Participating in the bid evaluation or service provider selection process (except in their role as potential provìders).

https://www.usac.org/rhc/healthcare-connecVConsortia/consultants.aspx 1t1


